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PREFACE 

I’Ht ap{x;arance of yet another textbook on the l«w of 
banking calls perhaiw for some explanation. Several 
years experience of teaching the subject has satisfied 
me that the existing textbooks, excellent as several oi 
tliem arc, do not quite nu'ct the need of the many 
students whose* legal eqtiipmcnt is small. The standard 
practitioners' tcxtlaK>ks naturally a.ss\ime a complete 
grounding in the general principles of law which inake.s 
them t«» difficult for the average non-legal student, 
rhis. loo. is MHiielinies the case with textbooks pur- 
porting to lx- written sjx-cially f<»r hank officers, and 
thcM*, even when they avoul that error, usually go 
into such detail, esfxxrially in regard to many matters 
such a.s securities lor .idvances, which do not normally 
come into the cxi>crience of junior liank officers, that 
they frequently prove confu.sing to the beginner. This 
volume is intended for those who arc at the outset of 
their studies of the subject and have had but little, 
if any, practical fxjjcrience of the work of banks. It 
also lias in mind those whose life-work is intended to 
Ix! banking, father than those wfio intend to pursue a 
professional legal career, though in the absence of an 
elementary legal te.\tlK»ok on the sul)j«:t it i.s hoped 
that it may prove of value to the latter also. 

I have attempted to give a sufficient introduction 
to enable students to obtain an adequate grasp of the 
main principles of the law of banking, together with a 
sufficiency of detail to relate these pfinciples to the 
everyday business of banking. For example, in those 
matters which are particularly the concern of the 
average bank officer, such as the law of cheques, 1 
have ventured on a more detailed exposition tlian in 
the case of tho.>e Ijranches of the law where the 
transactions are handled by lawyers or officers with 
specialized knowledge, such as securities for advances, 
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n tapitc already tm-i^ioned here a firm grasp of general 
principles should be a sufficient equipment. 

I have used, and 1 am indebted to the authors of 
most of the leading textbooks and in particular the 
work of Sir John Paget, whose stimulating example of 
readines!» to discuss problems still unsettled and to 
criticise decisions already given I have endeavoured 
to follow, if with less likelihood! of success. I must 
also mention my indebtedness to Dr, Hart's important 
and supremely lucid contribution to the law on thi.s 
subject. 

The practical illustrations and precetlenls have t>een 
chosen with a view to helping those studlents who are 
unacquainted with the business aspects of the matters 
exemplified aiui 1 hoije they will prove useful. 

Finally I must express my gratitude to Mr. R. W. 
Jones of the Westminster Bank who read the whole 
volume in manuscript and placed his rich stores both 
of legal wisdiom and practical knowledge at my dis- 
fK>.sal; to iny colleague Profe.ssor D. ilughes Parry 
who read the cluipter on mortgages and gave me much 
useful advice ; and to rny former pupil Dr. O. Prausnitr 
who has assistdrd me with the proofs and index and 
made a number of valuable suggestions. 

R. S T. CHORLEY 

Lond<m School of Economic* 
and PMUitml Srmnta 

Alorch, d9jS 
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LAW OF BANKING 


CHAPTER I 




BU8IHB8S 

Banks are of two main types, Savings Iknks and swNpbMfe* 
Commercial Banks.^ Savings banks, as their name 
suggests, are intended to give citizens a secure institu- 
tion unth which they may safely deposit their savings 
at a small rate of interest. Abuses in connection with 
such banks, which were at one time a public scandal, 
led to the intervention of Parliament, and the establish- 
ment of the principle that those responsible for the 
conduct pf this type of bank must assume tlie position 
of trustees, and be subjected to public control. Hence 
these banks are called Trustee Savings Banks, and 
must be conducted in obedience to a large number of 
tegulation.s, anti under the supervision of State officials.* 
llie well-known Post Office Savings Bank is in essence 
an institution of this typ)e, actually administered by a 
government depiartmcnt, and the conduct of its busincs.s 
i.s similarly regulated by statute.* A good deal of 
savings business formerly done by the Commercial 
Banks is now' being done by the Savings Banks, 

This typxs of business, however, though of consider- 
able volume and impwrtance, is of a spiedalised admin- 
istrative cliaracter, is only indirectly connected with 
the business of banking as it is ordinarily understcxxl, 
and will not be further dealt with in the present volume, 
which b devoted to the law of commercial banking. 

' Otiier divWoiu «ft, o< coune. poMibte : c.g. BaaJu oi Dopont 
und of Imiw. 

* S«e tho Tnt*t«e Sftvin(» Banlu Act, 1863 (i6 ft 27 Vk*., c. 87), 
ud die S*vi&a iUwlw Act, 1939 (19 ft 20 Cw. V, c. 27). 

* Sm Fort Ottos Sovinfi Buk Act, 1861 (34 ft 23 Vkt., c. 14). 
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Commercial bankt ouy be divided into beals of 
depa^i ind merchant banka. The d a bank of 
d^osit, « wfaidi the wdl-known jdnt-stock banka 
calied the ‘*big five” are eaEamptes, is to collect hage 
aggregations or deposits of money by borro wi ng from 
the mercantile and general community, and to Umd it 
out again at interest for short periods to those requiring 
money for the finance of their businesses, whether in 
commerce, industry, or agriculture. The merchant 
banker, on the other hand, uses his own and borrowed 
money for the purposes of financing business of a type 
with which he makes himself especially familiar, such 
as overseas commerce, loans to foreign municipalities, 
the issue of industrial securities, etc. The business of 
the merchant banker merges into that of the issue 
houses, and indeed it is hardly possible to give an 
exclusive description of it. It overlaps to some extent 
with that of the deposit banks, but they may be dis- 
tinguished in that the merchant banks do not open 
accounts for any member of the public who chooses 
to apply, and do not ordinarily issue cheque books to 
their customers. It is with the legal aspects of the 
business of the deposit banks that this volume is 
concerned, though something of what we have to say 
will apply also to the merchant banks in so far as 
they are concerned with the same type of business. 

Formerly deposit banks were contrasted with banks 
of issue, i.e. banks which issued bank notes, promissory 
notes payable to bearer on demand. 

At the present time, however, the Bank of England 
is the only bank in England which can legally issue 
such bank notes, and its notes are l^al tender. The 
issue of such notes by the Ekmk of England is closely 
regulated by a series of statutes, of which the most 
important are the Bank Charter Act. 1844.* and the 
Currency and Bank Notes Act, 1928.* under the latter 
of which the present-day paper currency is issued. 
This note issue is of vital ^portance from the point 


* 7 n S Vlct. e. ja. 

* tS ft ts Gao. V, c. ty 
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d vimr of coiDoiiiics. and indeed of oomtitntioiMl kw. 
and die mooetaiy organisation of the country depends 
on tbCM statutes. They only indirec^y affect the 
ordinaiy boshms of cocnroerdal banking, and we do 
not accordingly propose to examine them farther here. 

A pexson wk> carries on the business of banking b 
called a banker, and his business premises hb bank. 

With the advent of the limited Uability company, 
however, the term “bank” has come to be us^ to 
describe a company whicli carries on a banking business, 
and the terms “banker” and “bank" have become in 
practice interchangeable, and it would perhaps be 
regarded as pedantic to insist on keeping the separate 
meanings. Incidentally the growth of joint-stock 
company banking led to the imposition of various 
formalities as regards the making of returns, etc., to 
the public authorities (as to which, see Chapter II). 

The major business of the deposit banker, as we have , » « < " " « »«« 
seen, b to borrow money and lend it again at interest. 

He burrows it on terms that he must repay it on demand 
(current account), or at any rate upon short notice 
(deposit account) (see Chapter VIII). Tlie lender (who 
is c^ed the cuslotn^r) makes his demand for repayment 
in the case of a current account by drawing a chetfue 
upon the banker. The result of this has been the 
growth of the cheque system, which has now become 
one of the vital wheels in the machinery of business. 
Frequently the customer will require repayment to be 
made not to himself but to a third party. The legal 
aspects of this business of repayment are important 
and difficult, largely owing to risks of forgery. The 
duties of the banker towards his customer and of the 
customer towards his banker, therefore, require very 
careful discussion (see Chapter V). Moreover, the 
cu^omer frequently pays money into his account in the 
fonn of cheques of which he is the bolder, leaving his 
own hanker to obtain the amounts thereof from the 
hanker on whom they are^drawn. The business in- 
vtdved in such collection is enormous, and the legal 
d iffi c u l t ies involved connderatde owing to the ride 
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liiAt the customer may have oo title or a defective 
title (se4 Chapter VI). 

For those engaged in the everyday business of bank* 

SSJEESiT* »og. therefore, the law as to cheques, and particolariy 
ijj Illation to the payment and collection thereof is of 
very great importance, and will receive particular 
attention in this volume (Chapters IV, V. and VI). 
At the same time it must be remembered that a cheque 
is only a particular type of bill of exchange, so that an 
adequate knowledge of the law of bills is necessary to 
the proper understanding of the law of cheques. Bankers, 
moreover, in effect lend money by discounting bills and 
other types of negotiable securities. The law of nego- 
tiable instruments, although, as will be realised from 
the fort'going, it overlaps considerabl}' with banking, 
is in reality a sfjxirate subject adequately dealt with 
in numerous textlxKjks, and it is not proposed to take 
up siKirc in these pjiges by an attempt to summarise it. 
It will indeed be a.ssumed that the reader already has 
a comp-tent knowledge of the general law of bills and 
notes, though the subject of cheques will naturally 
receive a full dis<'ussion. 

Th**oaouiit The cust<iin<-r has, of course, an account with his 
banker, and this is kept in modern times by one party 
to the tran.s;jction, viz. the banker, in his ledgers. It 
has, however, for well over a century been the usage 
for the banker to furnish a copy of this account to 
the customer by means of a pass book, though this is 
now being displaced by loose-leaf statements of account. 
Difficult questions naturally arise from time to time 
in connectU)n with this system of accounting, and these 
it Ix-hoves the l>anker to avoid if possible (Chapter 
Vlll). 

From the legal point of view the bankers' customers 
include various special types. The law, as stated in 
these pages, relates to normal adult customers, and 
requires qualification from time to time in relation to 
such special customers. It will therefore be necessary 
to examine the more important of such qualifications. 
The li^al position of infants, for example, is c<Hitinually 
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a matter difficulty in business, and not kmst in 
connection with their banking accounts. Moreover 
there has for many years been a tendency for individuals 
to drop out of commerce in its larger aspects, and for 
thesr i^ce to be taken by aggregations whether in the 
form of firms of partners or of timiUd compaatM. Such 
aggregations perforce function through agents or 
officos, and linkers must, therefore, be acquainted 
with the legal requirements in respect of the use of sucli 
deh^ated authority. On the oj^ening of an account, 
therefore, it is necessary for tho>e resi>onsible at the 
bank to consider various matters of this kind, and to 
bear them ciosely in mind while the account is being 
operated (Cliaptcr IX). 

A banker is conveniently situated for rendering 
various servkes to his customer, and being anxious to 
secure and retain a.s much cu.stom as j>ossible, he 
naturally affords these services when a.sked to do so. 
In the first place, having strung rooms he is able from 
time to time to accept the safe custody of his customers' 
valuables, and mu.st accordingly face the legal ques- 
tion of resjxiinsibility for loss or damage (Chapter X). 
Then he is in a good position to give an opinion as to 
his customer's financial standing, and the latter may 
corcsequently make use of him as a referee or reference 
(to use the common if inaccurate expression) for the 
purpose of satisfying those witli whom he i.s desirous 
of entering upon business relationship. It is obvious 
that statements by the banker which may involve 
disclosures as to the state of the customer's account 
will sometimes involve nice points a.s to the duties of 
the banker liolh to tlie customer about whom they arc 
made, and to the third party to whom they are com- 
municated (Chapter X). Again, since the succe.ssful 
prosecution of his business requires skill in financial 
matters, the banker is likely from time to time to 
receive requests from his customers for advice as to 
the making of investmerUs^ He will perhaps accede to 
such requests and must then face the question of 
responsibility for the soundness of the advice given 
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(Qiapter X). Further, of recent years, bonks have 
be«B i^^vdofiiiig a comoderable badness by acting as 
paiAtmaitonandtritsttes. The efficient conduct of sudi 
business clearly requires a dose knowledge oi a com* 
located branch of the law, and the whole of the legal 
side of such bnsin«u is sometimes (and should be) 
entrusted to qualified professional men in the legal 
department of the bank, and is not a subject which 
can adequately be dealt with here. Another service 
roriHtantiy required by customers is the provision of 
foreign currencies, more particularly from time to time 
when travelling abroad. Special machinery has long 
since been established for this purpose in the letter of 
credit and the circular note, modified forms of which 
have more recently been made the basis on which the 
largest part of overseas commerce is financed. All these 
and other services rendered by the banks to their 
customers are, of course, suhsiJiary to the main busi- 
ness of banking, and it may often be no easy matter 
to ascertain the precise degree of legal responsibility 
which the banker takes upon himself in such cases 
{(“hapter X). 

Tlie banker as a lender of money introduces us to a 
different set and type of problems. In the first place the 
advances will usually be made to the banker’s own 
customers. The methods of making such advances 
are naturally various. The most obvious is that of tlie 
overdraft or loan. Alternatively the bank may accept 
bills of exchange drawn by the customer or for his 
account, a common method of providing short term 
finance in connection with the merchanting of goods. 
AdvM WMMi Hut whatever be the way of making the advances, 
tkartw the banker must protect himself sigainst the possible 
failure of his customer to rep;iy the amount of the loan 
in due course ; in other words be must have securities 
which he can realise in the event of default.] Frmn a 
business point of view the character, positiou, and 
n^tati<H) of the customer .may afford ampte security. 

ability to estimate such imponderables has always 
been regarded as an essential quality in a good banker. 



IJtTKDDCCTtcm 


7 


tmt idtliL the incraoing sue ol the benks involwung e 
rdncteikce to d^^ate dtscxelkmary eathodity on the 
one hand, and a siinilar growth in sue of btuineas units 
invotving much larger loan accents on the other, it 
has become more and more necessary to insist on 
taw giM* securities. To estimate the vidue of most of 
these, h^al knowledge is necessary, and in many cases 
the necessary process of putting the banker in a posi- 
tion to avail himself of them involves legal machinery of 
grmter or less complexity- The most obvious method 
of providing security is for the customer to give the 
banker some sort of control over his property. But 
property is ol various types, and each type may need 
to ^ dealt with somewhat differently from the others^ 
Land and houses can be made ava^ble by nurrtgage 
and ckargd (Chapter XI), and personal propariy by 
pledge and lien (Chapter XI), or in some cases by 
asstgnmertt as in the case of policies of hfe asswance 
(Chapter XI). Again the security of a third person 
may be called in to reinforce that of the customer, an 
object which can be achieved by a contract oj guarantee 
(Chapter XI). 

In .some cases it may not l>e convenient to make usc 
of any of these methods. For example, when the 
banker finances the wholesale purcha.se of goods, it b 
usually most convenient to make the goods themselves 
the security for the advance. This can l>e done by the 
Pl*dge, not of the goods themselves but of the documents 
of title, while the necessary commercial flexibility can 
be obtained by the bank releasing the goods as and 
when subsales are made in return fur reimbursement 
of a proportionate amount of the advance. In order 
that the customer may be in a position to effect sub- 
sales, however, it may be necessary to entrust him 
with possession of the goods as a trustee, so to speak, for 
the bank. It is obvious that the legal ba.sU of such a 
transaction, which is one of the most important and 
typkal in modem commerce, js somewhat complicated, 
yet the banker may well have to conduct it without 
legal advice, so that a grasp of the law as to doewnentary 
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eefdUt and its cordlaries will stand him in good stead 
(Chaidter XI). 

Finally legal problems arise from the organisation of 
the bu.%in<».s of banking (Chapter XIII) and in omnec- 
tion with the employment of staff by the bank, more 
partinilarly in regard to the scope of their anthority 
(Chapter XIV'), which may from time to time demand 
attention. 

It will lx* evident from the foregoing that the rela- 
tionship of banker and customer, while it is in being, 
gives rise to many legal problems. But even its ter- 
mination may cause difficulty. Should the cushmer die, 
or become a lunatic, or particularly if he be made 
bankrupt, the hanker mu.st walk warily, and even so 
may find himself in difficulties (Chapter XI\^). 

Finally, the hanker may find himself faced with 
demands by third parties whether for money claimed 
from the customer's balance, or for information in 
relation to the customer's affairs, possibly in connection 
witli an action at law. He must think twice before 
acceding to such demands for if he does so wrongly 
lu‘ will have to compensate his customer. If, however, 
the balance of the account has been assigned by the 
cu.stomer, or attached by due process of law {garnishee 
proceedings) the banker will not only be justified in 
making payment to the third party, but will be under 
the obligation to do so. Again, by appropriate process 
under the Bankers’ Books Evidence Act, 1879* ^ 

required to give evidence as to the customer’s account. 
These matters are dealt with in their appropriate 
chapters. 

Such in outline are the topics which are discussed 
in the following pages. Enough has been said, however, 
to indicate that a great deal of the law of banking is 
concerned with principles and rules which are of general 
application. These are dealt with in appropriate detail 
in specialist textbooks, and the object in this volume 
has been simply to describe them in outline, giving 
some detail from time to time when an application 
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IMitkalarigr important to the law of banking is in 
i|tiestiocu The serious student of the subject, however, 
win need to pursue hb studies a considerable field 
of English law. and must come to his task with a good 
grasp ol the elementary principles of the general law. 
and more particulaTly of the law of contract and 
mercantile law. Without such an equipment the reader 
this volume will soon find himself in difficulti^ and 
his sttidies of less profit to him than they ought to be. 
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Ik this chapter the principal sUtutes directly affecting 
the business of banking are considered. Thoe are, 
of course, many statutes of general application which 
are of very great importance to bankers. These arc 
referretl to from time to time in other chapters. Here 
we are principally concerned with a number of acts 
of Parliament which must be borne in mind in connec- 
tion with the machinery of banking business. The 
various statutes relating to the Bank of England, and 
the .savings banks, and other similar institutions have 
been referred to in Chapter I and are outside the scope 
of this book for the most part. 

General banking is no longer carried on by ixvdividuals 
but by partnershij)s (some of the private banks) or by 
corporations (trading companies, including the "big 
five"). Most of the relevant statutes apply equally to 
both tv^pes. 

1. If the business of banking is carried on by a 
partnership the firm must not consi.st of more than ten 
members.’ Such banking finns are subject to the 
general rules of partnership law, which must be con- 
sulted when necessary.* 

2. Unless the return mentioned in paragraph 3 
below is made (thi.sis done by most banking companies), 
every banker, whether firm or corporation, must make 
a return during the first fifteen days of January to the 
Commissioners of Stamps and Taxes, giving name, 
residence and occupation, the firm name under which 
the business is carried on, and all the addresses at whidi 
the business is conducted. The penalty for failure to 
observe this requirement is a fine of £50.* 

3. Of banking corporations some are regulated under 

* Compuiin Act. 1929, (19 & 20 Geo. V, c. 23), a. 358. 

* See Partaenhip Act. tS^ (53 ft 54 Viet., c. 3^. 

* Bank Charter Act, 1844^ a. 21. 
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tbeirclHurtetsof tnoMpOTatkm, rk is (in certain respects) 
the Bank of England, and others under s'arioos statutes 
(e^. the Bank Charter Act, 1844). For practical pur- 
poses, however, it is only necessary to consider the 
Comfantes Act, 1929. which governs the ordinary 
hmited liability trading company. The general pro- 
visions of that statute are obviously too extensive to 
be considered here, but a few of its .sections relate 
•specifically to companies carrying on the business of 
taking and others need to be |)articularly borne in 
mind. By Sect. 358, if more than ten persons cany on a 
banking business in a.s.sociation they must fonn a 
company registered under the Companies Art unless 
they have obtained a charter or letters i>atent from 
the Crown. All companies registeretl under the Coni- 
)>anies Act, 1929, are required by Sect. 108 of that Act 
to make an annual return to the Registrar of Com- 
panics in which must be given a considerable mass of 
detailed information as set out in the section. Tlus 
return must include a certifietl copy of the last Balance 
Sheet.* Banking companies which have made such 
a return and added to it a li.st of the variou.s addrc&scs 
at which the business i.s carried on arc excu.sed from 
making returns under the earlier statutes such as the 
Bank Charter Act, 1844 (see (2) supra), and are in 
addition entitled to the advantages confernsl by the 
Bankers' Books Evidence Act, 1879 (see Ijelow).* 

These returns are intended us a .safeguard to the 
public doing business with the concerns in quc.stion 
inasmuch as they require the disclosure of a consider- 
able amount of information as to the membership, 
directorate, capital, and trading position of the com- 
pany. Institutions such as Trustee Savings , Banks, 
which are governed by special statutes and are sub- 
jected to even stricter requirements, do not need to 
make the returns just mentioned. 

Certain limited ccunpanies, including banking com- 
panies, must, before commencing business and while 

‘ CMupamM Act, ». ito (3). 

' CooipaaiM Act, i9>9. *■ aad Me p*f« 1 2, post. 
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in buamess, on the first Monday in Fchntary 
aad tllr first Tuesday to August,, make a statement 
giving particulars as to then capital, how much of it 
has been called up, and as to their liabilities and assets 
in the form set out in the seventh schedule of the 
Companies Act. 1929, and put it up in their registered 
offices, and in any place where they carry cm business.* 

4. In the case of partnership banks, the necessity for 
registering under the Registration of Business Names 
Act, 1916* must be remembered. This statute requires 
the registration of all firms where the firm name does 
not consist of the true surnames of all the partners 
or where any member has changed his name.* Indi- 
viduals and firms requiring to be registered under this 
Act must publish their names, and (if not British) their 
nationalities on their notepaper, circulars, etc.* 

5. The Bills of Exchange Act, 1862,* and the various 
other statutes relating to negotiable instruments, affect 
the business of banking very closely, and will be fre- 
quently referred to in the following chapters. 

6. The Bankruptcy Act, 1914* and the Bankruptcy 
(Amendment) Act, 1926,* contains provisions of great 
importance to bankers, llte subject of bankruptcy in 
relation to banking is dealt with in Chapter XII. 

7. The Bankers' Books Evidence Act, 1879,* confers 
valuable privileges upon bankers in connection with 
legal proc^ings. A banker’s ledgers and other books 
showing the various items of his customers' accounts 
may be, and often are, valuable evidence in litigation. 
According to the Law of Evidence a book of account 
can only be given in evidence to refresh his memory 
by the clerk or other person responsible for keeping it : 
moreover the original document must be put in, copies 
not being regarded as evidence. These rules worked 
great hardship on bankers owing to the vast numba* 
of accounts which their business necessitates.' respon- 
sible clerks were kept away from their work ftw days 

* Compteiiies Act, iqjv, ». 131 ,• * 45 * 46 Viet., c. 6i. 

* 6a7G«o. V. C.58. • 4 A 5 G«o. V., c. 39 

* ySuf.. s. I. ’ 16 A 17 G«o. V., c. 7. 

* Ibid.. ». 18. • 4a Viet., c. ii. 
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at a time, and the ledgers were removed from tbair 
premises for similar periods. 

The Bankers' Boolu Evidence Act, zB^, was passed 
to remove these diflficulties. 

(a) Entries in bankers’ books, i.e. books used in the 
ordinary business of a bank, such as ledgers, day books, 
and account books, are, under the Act. prima facie 
evideiKe of the matters recorded therein.* This 
means that it is no longer necessary for the clerk who 
was responsible for keeping the account to attend the 
Court, except in the unusual event of the accuracy of 
the figures being challenged. 

{b) The entries in the books may be prov«xl by means 
of copies provided that a partner or officer of the bank 
.swears in Court or in an affidavit to the following effect : 
(i) that the book from which the copy was made was, 
at the time of making, one of the ordinary books of 
the bank ; (ii) that the entries were made in the ordinary 
course of the business of the bank ; (iii) that the book 
in question is in the custcKiy or control of the bank;* 
(iv) that he has examined the copy with the original 
entry and it is correct ;• 

Condition (iv) may be proved by any person, but it 
is usual for an officer of the bank to prove all four points 
in an affidavit. 

The following farther matters are of importance — 

(c) If the actual presence of a bank official or the 
production of the books in ('ourl is required, the order 
of a judge, made for special cau.se. is necessary.* 

(d) It is important to a litigant to know whether the 
entries in the bank books arc rclev’ant to his case. He 
is entitled to apply to the Court for an order permitting 
him to inspect and take copies of any entries in the 
bank books. This order may be obtained without 
summoning the bank or other party before the Court, 
but the order when made must be served on the bank 

three days before it is proposed to make the inspection.* 

• 

' Bankets' Book* Evidence Act, 1S79. s. 3 * /biit., ». 6. 

* /WA, s. 4. * /Md., •. 7. 



*4 


LAW or BAJfKIKG 


Altliotigil the teims of the sectitm are wide enot^ to 
pennit an order for the uispectkm of any peraon’s 
account, the Court will only make an ordM- when the 
account u "in fcnm or in substance the account of a 
party to the litigation."' But this is wide enough to 
enable a magistrate to make an order permitting the 
prosecution to inspect the defendant’s banking account 
in connection with criminal proceedings.* 

(r) If the bank itself be a party to the litigation the 
Act does not apply, and its books will have to be dis- 
closed under the ordinary rules relating to the discovery 
of documents. 

(/) The words of Sect. 3 of the Act are sufficiently 
wide to make the copies of the bank's books admissible 
against anyone, e.g. to make the defendant’s account 
admissible against the plaintiff, and vice versa. There 
i.s some doubt whether this is the correct interpretation, 
however.* 

(g) The privilege of taking advantage of the Act is 
confined to banks which have made returns either under 
the Bank Charter Act or Sect. 108 of the Companies 
.\ct. 1929, as already discussed. 

' Per Lindley. M.R., in Pollock v. Carlt, [1898] i Cb. i, at p. 5. 

' K. V. Kingkorn, [l9o8j i K.B. 949. 

* See the cues referred to in Hart. Lau/ 0} Banking, 4th Ed., p. 

;lS4. 
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The legal basis of the relationship between banker and 
ctistomer is of great theoretical and considerable 
practical, importance. Some understanding of this 
matter is necessary before it is possible to appreciate 
the precise significance of the t»'o words " banker " and 
"customer," for definitions of these terms are condi- 
tioned by the character of the relationship existing 
between these parties, and are necessary in connection 
with the various statutory requirements and protections 
which exist by virtue of a number of Acts of Parliament.* 

''So completely satisfactory definition of the term 
"banker" has yet been enunciated.' The bu»lnes.s of 
banking is very diverse in its character, and, a.s has 
been shown in Chapter I, very differing activities arc 
commonly included under the one description. The 
statutes even, which are concerned with bankers, are 
concerned with them for widely differing purfxwcs, 
and it may well be that a definition which would be 
satisfactory in connection with one statute would be 
misleading for the purposes of another. Here we are 
concerned with defining the commerdal depo.sit banker, 
in our time typified by any one of the " big five " banks. 

Modem banking of this type is usually said to have 
originated during the Parliamentary wars of the kSS 
seventeenth century.* During that troubled period, 
jieople had recourse to the goldsmiths as depositories 


' Set Chapten V and Vt, 

* Btnking. of conree, had exiated from the «arly middlr* agro. 
particalarty oa the continent. In many rrapecta. cucb a* in con- 
Mctaon with dealiim in the exchanfce of foreign curreocica, it wa» 
vnry apncialiand. The inweaiment of money for client* waa undcr- 
tatm by tbe ecriveiMn. NevertllelcM the depoait of fund* by 
aatnbnr* of tbe community at luge with a banker to be uaed at 
hia diaanMian for commercial and indoatrial purpoae* appeara to be 
a mot* modern Invcntfoa. 
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tar thi|r money and vahnbles. In the |noi« mttied 
ttaica which fdlowed. the deporiton stID found it con- 
venient to keep their money with the gddsndtita, who 
were prepared to allow than interest iipcm it. upon 
the terms that it should be returned as and when 
required. The goldsmiths were only too glad to recdve 
it for they had discovered that the number of demands 
for repayment at any one time was unlikely to amoont 
to more than a fraction of the whole amount depoated 
with them, and that in the meanwhile it could be 
profitably used for making loans to needy monarchs 
and noblemen, or to finance ventures in commerce and 
industry. It remained to define the legal character of 
this de^sit of money with the goldsmiths, or bankers as 
they came eventually to be called.' 

Deposit of goods for safe custody is an example of 
an important type of contract or ywast contract called 
bailment, a term which signifies the delivery of goods 
by one person (the bailor) to another (the bailee) on 
the terms that in due course they are to be redelivered 
to the bailor or to his order. Money is not ordinarily 
the subject-matter of bailment, but may be so if the 
actual coins delivered are to be returned, e.g. when 
placed in a sealed bag or cashbox. The earliest deposits 
with the goldsmiths may have been of this nature, but 
when it became recc^nised that the goldsmith was to 
make use of the money it followed that the transactimi 
could not be a bailment, for the actual coins deposited 
could never, humanly speaking, be returned. A bafl- 
nient relationship would have nipped the indpunt 
business of banking in the bud. 


. A CONFIDENTIAL RELATIONSHIP 
'There were three other possible relatumslups : ^ 
of {wincipal and agent ; (b) of trustee and beitaSda^; 
(c) of debtor and creditor. The law has flacfoBtidrk 
Uttle between these three ctmceptkms. nndl. sltlgliilill 

' la th« iniddle of tb« MfbtaMitb eaotiirf bulOT 

gokUmitbt 
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it foiJfy ^[dopted the lest of them, the de v elopi i ient 
'has been aooMfarbst ookmred by the first, if iK>t 
by tile second ol themy To have held that the 
banker was a trustee <d the nK»M;3's deposited with him 
wotdd have killed the business of banking as we know 
it eflectively as to have held that he was a bailee. 
A trustee is usually severely restricted in the use to 
whkdi he may put trust funds, and may be confined to 
investments in a limited class of securities ; a banker 
could not have been a trustee, and retained complete 
freedom as to the use of the money in commerce. 

. .An agent is in many roi^iecu in the position of a 
jt^tee. ' It ia true that it would have bom possible to 
/treat the banker as an agent to use his prindpal's 
money at discretion, but the difikulties as to remunera- 
tion and accounting under agency law would have been 
1^ grave obstacle to the development of a flexible 
banking system. Yet this view of the position was 
strenuously argued for as late as 1848 in the famous 
ca.sc of Foley v. HiU} On the other hand, the agent 
owes to his principal the duty of good faith, and con- 
fidence in relation to his transactions and their account, 
and it Ls highly desirable that a similar position should 
exist as between banker and customer.* The banker 
is indeed under ”a contractual duty of secrecy implied! 
in the relation of banker and customer . . . the con-( 
fidential relationship between the parties is very 
marked"* in respect at any rate of "all the transac- 
tions that go thrwgh the account, and to the securities, 
if any, given in respect of the account.' '* 


iLurantAncm. TotmiOBB r. HAnovAL PBOvmoiAL ba«k* 


The ptaintifl banked with the defendants at their Moor- 
gate Street branch. Hu acconnt became overdrawn, and 
be agreed to pay ofl the overdraft by weekly instalments of 
ft. He gam his address as that of a firm whoss employ- 


t 

t 

• 

4 


(xl4n« z HX.C. aB m m p. zs, pott. 

909 Tp m mi^ r v. Pimhommi BamM, ^934) f K.B. 461. 

im. eB. p«r Banlw, L.J-, mt p, 474. 
par L.J.,.«tp. 4S5. 
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miqt he wu atxnt to ester. He failed to pur the jaetdl* 
stem asd the manayr of the defeadeate'^'bnuMh Me' 
phoned to hi» empioyen to aak for his {sivste sddfoae. 
In the course of the convenation the mazia^ier informed the 
empkrym that the fdaintifl's account was ov er d r a wn, Hiat 
he had failed to ke^ his promise to put it in funds, and 
that he was suspected of betting as cheques drawn by him 
had been paid to bookmakers. Aa a result, the plsintiff 
got into difficulties with his employers, and sued the 
defendants for damages. 

WrW. The defendants were liable as they had faded in 
their dnty to the plaintiff to treat his account and afiain as 
confidential. 


iitoaiittMU 
to duty oi 


mtKw 


Apart from Toumier’s case, there is little authority 
upon this subject and the precise limits of the duty have 
not been defined. The obii^r dicta of Bankes and Atkin, 
L.JJ., in that case, however, would extend it further 
than it has been stated above. Bankes, L.J., extended it 
not only to information derived from the account "but 
from other sources,"* and Atkin, L.J., said, *’1 further 
think that the obligation extends to information 
obtained from other sources than the customer’s actual 
account, if the occasion upon which the information 
was obtained arose out of the banking relations of the 
bank and its customers — for example, vrith a view to 
assisting the bank in conducting the customer's busi- 
ness, or in coming to decisions as to its treatment of 
its customers."* The duty does not terminate with the 
closing of the account any more than an agent's similar 
duty terminates with the cessation of his agency. 

On the other hand, there are clearly exceptional 
cases where the duty cannot operate, the most obvious 
being when the bank has to issue a writ claiming 
repayment of an overdraft, thus publishing the state 
of the account. Bankes, L.J., attempted to summarise 
these exceptions in Tonmier's case,* but his list is not; ‘ 
necessarily exhaustive. 

They are as follows — 

(a) Where there is compulsion of law. The 4ilost 

’ JLoe. cU. At p. 47). ' Loc. cU. at p. 485. . at p. 471 . 
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<»bvioiis umnpdle of this is when the bank has to give 
evidcasoe in* legal proceedings.* it is possible that 
another instance may oocor in connectiem with the 
customer’s inemne tax, though this is a difficult subject. 
The Income Tax Act. 1918. Sect. io3*. requires persons 
in receiiA of money arising from the sources mentioned 
in the Act belonging to any other person, who is 
chargeable in respect of it, to make a return of such 
mcmey and give the name and address of the owmer. 
It is dear that this may in some cases necessitate di.s- 
dosurcs by banks as to their customers’ affairs ; e.g. 
(i) when the bank acts as trustee or exetrutor, and 
receives interest or dividend in that cai^>acity jxiyablc 
to customers ; (ii) when it holds stock or shares of its 
customer as .security and receives the interest or di^- 
dends, and credits them to his account ; and (iii) when 
stock is held by a biink for a customer in its own name 
or in the name of it.s nominee, anti the ctistomer’s 
account is credited with the interest or dividends.® 

It is not clearwhethei this would apply to the common 
case where the customer gives general instructions for 
interest and dividends payable to him by companies 
in which he is intcr«ted to be sent directly to his bank 
for the credit of his account, but the words are suffi- 
ciently widely drafted to cover such a case. When this 
point is tested by the Inland Kevenue authorities it 
may lead to the withdrawal of these facilities by the 
banks. At present, however, such returns arc not 
called for, and unless they are called for they need not 
be made. 

It is probable that without further legislation the 
tax authonties are not in a position to claim any general 
right of investigating bank accounts, except in cases 
where an offence is charged, and the bank is called to 

£ uce the accounts as evidence. The mere fact that 
bank were asked for information by a police 
a: would not justify disclosure. WTien, however. 


*^ulki 0 kaker«' Books Evidosce Act, 1879. in Cttaptor II above. 

* slw^Geo. y c. 40 

* V. J*rcmineiml Bank Ltd. (191S8), 44 T.L.K. -jot. 
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A ^nsOlor or other officer of a company k pro se cnto d 
for frauds discovered during a windlng-ap. the oom> 
pany's banker is under the obligation to give such 
assistance “as he is reasonably aUe to give" to the 
ip)s»;ution, and this would presumably cover dis- 
dosurc of the company's accounts.^ "rhe Accounts 
would by that time be under the contred of the liqui- 
dator, and the value of the provision would appear to 
lie in its enabling the liquidator to call upon the bank 
for further information required by the prosecution. 

(*) second exception mentioned by Bankes, 
L.J.,* is “where there is a duty to the public to dis- 
close.' An example of tliis would be when during 
time of war the customcr’.s dealings indicated trading 
with the enemy. 

. (c) Tlie case of a bank suing on an overdraft has 

been mentioned. It i.s an example of the third group, 
“where the interests of the bank require disclosure." 
r^liiV (<0 Finally, "when the disclosure is made by the 
express or implied consent of the customer." The 
furnishing of what are called banker’s references is an 
important service customarily rendered by bankers 
to customers who are in business : it is considered in 
t'hapter X. It is not uncommon in practice for bankers 
to answer in confidence queries put to them by other 
bankers relating to their customers, "nm practice, 
however, appears to be unjustifiable ac4P‘^’^ 
doctrine enunciated in Toumier's Case. 

A DEBTOR-CREDITOR RELATIONSHIP 

The legal basis on which a full and necessary control 
of the depositor’s money could best be obtained was 
that of debtor and creditor, viz. to r^^ard the banker 
as himself having borrowed the money firom ttus 
‘'*^'** depositor, his customer. Such a conception involved^ 
departure from the original objective of thedepoam 
which was simply the safe custody of his money, m 
aim which he probably shared with the majority of Im 

> Compani— Act. 1939. «. >77; aae ate >. ij6. 

• Loc. tit. • 
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ilrumndhntt^ iiaoe Ums avmge customer at a bank has 
not die least idea that he is lending his iiMMiey to a 
haofaM- to do what he hkes with it. That it was adopted 
shows that our law is on oorasion capable of a bold 
and liberal pdky. This view was fully established in 
1848. 

onumanoa. iolit ». dll* 

The plaintin sued th« defcRdanta tn Chancery for an 
accoant of moneys received by them aa his banker*. The 
account being so siinpie as not to be a matter for a Court 
of Equity, the plainttfi shifted his ground and claimed that 
the relationship was ot]uitabIe like that of principal and 
agent, and that he was entitled to an account on that basis. 

The defendants had receix’ed the money in question many 
years before the suit was brought, and had agreed to pay 
3 per cent interest, but no interest had been paid or credited 
for over six years. The plaiiititt claimed that the relation- 
ship lieing of a hductary nature the Statutes of limitation 
did not apply to it. 

HtU: The relationship was the ordinary relation of 
debtor and creditor I’er l>ord Cottenham. Money paid 
into a banker's is money known by the pnncipal to be 
placed there (or the purpose of Ix-ing under the control of 
the bsmker ; it is then the lianker's money ; he is known to 
deal with it as his ow n : he makes what profit be can. which 
profit he retains to himself ... be has contractcil, having 
recei^xd that money to repay to the principal when de- 
manded a sura equivalent to that ptdd into his bands. 

The converse of the u.sual fjosition, i.e. the case where 
the customer has an overdraft, is more obviously a case 
of borrowing and lending, but essentially in legal 
principle there is no difference. 

• This debtor and creditor relationship is the basic 
principle of the law of banking. It docs not, however, 
provide a sufficiently wide formula for the solution of 
all the problems, or the understanding of all the bminess 
of modem banking* Even at the time of Foley v. Hill * 
it was found necessary to add that there was also the 
(rffUgatum "arising out of the custom of bankers to . 
bonow the customer’s drafts.” This "superadded SSmSSS* 
obligation^ is however contr&ctual in its nature. There 

> UatS). 3 H. L. C. 38 

■ Si^u. 
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are ill foodern banking other implied contractual oUi- 
gationa upon the banker, such as that of coUecting his 
customer's cheques, and it appears to be most consonant 
with the present-day position to regard the relationship 
of customer and banker as based upon an implied 
contract of a complicated nature, and containing a 
niiml)er of terms, the first and most fundamental of 
which is that by which the banker undertakes to borrow 
from his customer such amounts as the latter chooses 
to lend, and to repay upon demand by honouring the 
customer's drafts. As to the other terms, one of the 
principal objects of this Ixxjk will be to describe and 
discuss them. 

It cannot be said that this view of tJic relationship 
has been entirely accepted by the C'ourts: it is, how- 
ever, supported by weighty authority. In FoUy v. 
Hitl^ Lord Campljell treat.s the relationship as one of 
contract, while in Joachimson v. Swiss Bank Corpor- 
/ion,* Atkin, L.J., in a judgment which is regarded as 
one of the most inifwrtant ever delivered upon the 
subject of banking law took the same view. The follow- 
ing nujcli-quoted pjissage* repays very careful study — 

The question seems to turn upon the terms of the con- 
tract made between banker and customer in the ordinary 
course oi business When a current account is opened by the 
bank. It is said on the one hand that it is a simple contract 
of loan ; it is admitted that there is added, or superadded. 
an obligation of the bank to honour the customer's drafts 
to any amount not exceeding the credit balance at any 
material time ; but it is contended that this added obliga- 
tion does not aficct the main contract. The bank has 
borrowed the money and is under the ordinary obligation 
of a borrower to repay. Ilia, lender can sue for his debts 
whenever be pleases I am unable to accept this contention. 

1 think that there is only one contract made between the; 
bank and its customer. 'The terms of that contract involve 
obligations on both sides, and require careful statement. 
They appear upon consideration to include the following 
provisions. The bank undertakes to receive money, add 
to collect bills for its customer’s accovmt. The proceeda to 
raonved are not to be held in truat for the cnitomer, but 
the bank borrows the proceeds and ondertakea to repay 
‘ Sepro. * [lyai] 3 K.B. 1 10. • Ibid., p. 127. 
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them. TIm promise to np»y » to repey «t ttw breach of 
the faenk where the accooat it kept. aikI daring benkini^ 
hoars. It uudmles » promise to repay any pert of the 
omoont due ageiast the written order of the customer 
addressed to the bonk at the branch, and os soch written 
orders may he outstanding in the ordinary coarse of 
basii»MS for twt> or three dav's, it it a terra of the contract 
that the bonk will not ceate to do buMnese with the cus- 
tomer except on reasonable notice. The customer on bis 
part undertakes to exercise reo-sonabie core in executing 
hi* written order* so as n«»t to misleart the hank o» t«» 
facilitate forgerx-. 

' On this text a considerable fMrt of this Ixiok will be 
a sermon,' yet it does not purport to contain a full 
desjcription of the terms of the contract, and it is even 
now highly questionable whether many of the services 
rendered to their customers by bankers fall within the 
ambit of the contract at all This contractual concep- 
tion of the relationship, however, obviously furnishes 
a flexible machinery for the further building up of 
hanking law . 

From the debtor and creditor relationship several 
important legal questions have arisen. The solutions 
which the Courts have found for these indicate that 
to treat the matter Milely on so narrow a basis would 
lead to a wrong conception of the relationship. 

(a) The general rule that the debtors' obligation to 
repay his creditor involves the duty of .seeking him 
out and tendering jiayment does not apply to banker 
debtors. This rule is u.sually expressed by the maxim 
“the debtor must seek his creditor.” The matter is of 
importance for several reas^ins. StipiK^sing that the 
debtor must seek his cretlitor it follows — 

(i) That the banker would be in a continuous state 
of default, and that the customer would be entitled 
to issue a writ against him claiming the repayment of 
the balance of his account without first calling upon 
him to pay. Although this would not appear to be in 
practice a serious risk it actually happened in 

o&innumoa. joaohimboi r.'gwiM bask oowoeaskmp 

N. Joachimoon wa» a hmi conoisting of German and 
* [*921} 3 K B. no. 
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pvtoen. They had an account with tha dafnadant 
bank which on the 4th August, 1914. was /sji in cradit. 

In jane, 1919, this action was conunenced by the K ngHah 
partner claiming repa3nnent at the said sum in order that 
he might wind up the a&irs of the paitnership. He bad 
not previottsly m^e any demand (m payment. 

Held The customer's balance was not dae to be repaid 
until a demand for it had first been made, and refused or 
not met. and the plaintiff's action therefore failed. 

Xl>‘‘ quotation from Lord Atkin's judgment already 
cited wa.s but a preliminary to his holding "that it is 
necessarily a term of such contract that the bank is not 
liable to pay the customer the full amount of his 
balance until he <lemands payment from the bank at 
the branch at which the current account is kept.”^ 

It may be observed, however, that Warrington, L.J., 
secni-s to have been of opinion that the necessary 
demand might be made by the issue of a writ, but this 
seems to be contrary to the view of the majority and 
may be doubted. 

(ii) Conversely the banker could repay the amount 
of the balance at any moment, thus for practical pur- 
|Kises closing tire account, which would be a great 
inconvenience to the customer. 

(iii) The Statute of Limitations* would begin to run 
in favour of the banker as soon as he received any 
money, and in respect of each item as he received it. 

It is said, however, that it is in any case not the practice 
of the banks to rely upon the statute. The question 
of when time begins to run against the bank in the 
case of an overdraft or loan to the customer would not 
appear to be governed by tbe same consvderatians, 
and in tbe writer’s opimon the right ot recovery by 
action in such cases becomes statute-barred after six 
years from the date of loan.* 

(6) The question of whether a demand is necessary 
before the banker becomes liable and if so how it must 


• /.<K Cf/.. p. liy. 

• ai J*c. I. c. i6. • 

• Thm is « diflerence of opinion among textbook writen oo Uiia 
point. Tbe ^ter accepts Uw view of Puet, Lsm of BmtMmg, 4tfa 
•d., p. a86 ; nip to tbe contrary. Grant on BamMnf, Ttb eiL, p. 182. 
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be made is important in connectkm with gamisliee ^SShSS^ 
proceedings, Le. the foocedore by wMch a easterner's 
balance at hb bank may be made available to satbfy 
his creditors adio have obtained judgment against him.^ 

’■'It is thereltMe dear that the contract of debt is 
k^Uy at the basis of the relationship of banker 
and customer." But since every borrower of money, 
even if he undertakes to repay on demand, is not a 
banker it is necessary to look for soihe other element or 
elements. There is in modem banking one element 
which is so diaracteristic that it apf^ears to furnish an 
infallible test, viz, that the repayment is made against 
a written order or mandate called a cheque. This 
seems to be an css«,’ntial feature of bunking as we know 
it, and appears to be an inevitable development front 
the growth of borrow'ing on an extensive scale, or as it 
may be properly calletl, the business of l>anking. 

The re-lending of the Ixirrowetl money at profitable 
rates of interest is no le.ss an essential feature of bank- 
ing, indeed it is the reason why the Iwnkcr carries on 
his business. It doc.s not, however, legally s})eaktng, 
afford any basis of differentiation from other ty|ies of 
moneylender. There i.s, of course, a fundamental 
commerdal differentiation between the banker aiul 
the person called a ‘'moneylender," but, legally speak- 
ing, it may not Ije easy to draw the distinction. From 
a social point of view it is im^iortant to prevent the 
two types overlapping, so that the ‘'moneylender" 
is the only person prohibited in terms from styling 
\umsc\i a banker or even Itom representing inditecUy 
that he carries on a banking busincs-s, and tbe cerribcate 
which every ‘ ' moneylender ‘ must now obtain in order 
to carry on business legally will not be granted it his 
trading name includes the word "bank.”* Conversely, 
when the Moneylenders .\ct, 1900.’ was pass^, it w^ 
necessary to exempt banks from the operation of t e 
.statute. 


1 Tfci* matter i* dealt wttb in more detaU in Chajiter V 
* MoneyteiKteri .Set. I9*7. »7 * ** ^ ^ (J> 

» See*3a64Virt.,C. ji.i 
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Aft has been ludkated in Chapter I there are numer- 
CMis otho- hinctiooc performed and services rendered 
by bankers. Some of these are rendered equally by 
other business and professional men; others are 
peculiar to banking but are purely ancillary to the main 
business, and cannot be r^arded a.s being fundamoital 
to the relationship of banker and customer. 

DEFINITION OF BANKER 

Tlje foregoing considerations will materially assist in 
■ the formulation of a definition of the term “banker.” 
In the Bills of Exchange Act, 1882, Sect. 2^ the term 
"banker" is defined as including "a Ijody of persons, 
whether incorporated or not, who carry on the business 
of banking." This has been much criticised, though the 
draftsman's object was perhaps only to make clear that 
the Act is concerned not only with individuals but 
with firms and companies. It is nevertheless unsatis- 
factory, because (a) it is not sufficiently definite: the 
word "includes” suggests that it is possible to be -a 
banker without carrying on a banking business, which 
seems to be nonsense- ; (b) it assumes a knowledge of 
what is meant by "banking business.” Similar so- 
called definitions appear in other statutes.* The statutes 
requiring bankers to make returns* do not contain 
definitions of the word. In any case none of the statu- 
tory definitions is completely general, but only lor the 
purposes of the Act in question, and it is quite possible 
that for some purposes the word has a wider or narrower 
connotation than for others. It is partly for this reason 
that no satisfactory definition can be extracted from 
the cases which are described by Paget* as "not by 
any means clear or conclusive.” 

In the absence of the proposed statutory r^[ister 
of banks it seems unlikely that the term "banker" can 

' 43 & 46 V'ict., c. 61. 

* E.g, tlie Stamp Act. 1891, 54 & 55 Viet., c. 39. mad the Finance 
INo j) Act. 1915, 5 A 6 Geo. V*. c. 89; AgricuJtttial Ciedita Act, 
1938. 18 A 19, G«». V, c. 43. 

* See Chapter II. 

* T Mr Law of BrmMing, 4th Ed., p. 3. 
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be successfully defined otherwise than by reference to 
the business of banking whether or not that expression 
be used in the definition.^ Moreover, since the Bills of 
Exchange Act, 1882, is much the most important 
statute relating to the matter, it is probable that the 
Courts when the question comes before them will bear 
the words of Sect. 2 in mind. The matter boils down 
therefore to defining the expression ‘ ' banking business. ’ ’ 

But the extent of this has already been indicated in 
Chapter I, and to construct a definition which would 
embrace the whole of it is manifestly impossible. It 
is rather a question of description than of definition, 
of fact than of law. It is, moreover, obvious tliat not 
every bank need conduct the same type of business 
as its neighbour; some may specialise in one aspect, 
others in another. It is accordingly necessary to 
extract the lowest common denominator and to decide 
what is the absolutely essential part of such a business. 

It is here that the analysis of the relationship of banker 
apd customer already made is helpful. Moreover, in 
so far as the matter is to be regarded as one of fact for 
a jury of business men, it may be taken as fairly certain 
that they would look for the use of cheques as an 
essential of banking business, ^he receipt of money on 
loan and the obligation to repay it on demand against 
cheques seem to be the basic elements of the business. 

If a person carries on a business involving such borrow- 
ing and the issue of cheques it is submitted that it is 
a banking business; if it does not, the business is not 
legally banking even though he call himself a banker. 

It may be objected that a good deal of what is 
called merchant banking does not satisfy these require- 
ments. This is true, but it may be answered that in 
modem times banking has become much more special- 
ised, emd that a great deal of business of a financial 
character formerly regarded as banking is now really 
outside the cat^ory. At any rate it is with the more 
limited type of banking that the BilLs of Exchange Act, 

1882, and this volume are concerned. That this view 
is correct is supported by Hr. Hart's definition of a Sinltian 
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banker ‘ as "or.e who in the ordinaiy coarse of his 
bmtiiieas honours i^eques drawn upon him by persom 
from and for whom he receives money on current 
account." The passage from Lord Atkin' s judgment 
in JoachimsoH v. The Swiss Bank Corporation* already 
quoted, indicates that his view is to the same efiect. 
Paget* singles out four factors, all of which he says 
must be present in order that there may be a banking 
business. These are (i) deposit accounts; (ii) current 
accounts; (iii) the issue and payment of cheques; 
(iv) the collection of cheques. It is clear that these 
factors are all present in practice. It is not, however, 
easy to see why a banker should cease to be a banker 
(legally speaking — no doubt he would commercially) 
if he only accepted current accounts, or even if he 
refused to collect cheques. It is true that (iv) seems 
to be regarded as essential both by Lord Atkin and 
Dr. Hart. 

As aj)iM*ars from Dr. Hart’s definition these activities 
must be ordinary and not exceptional business. 
Whether they must also be the main business of the 
firm conducting them is not clear.' In Stafford v. 
Henry* one Labertouche had carried on a very varied 
business, part of which was at that time regarded as 
hanking, but as it was not his main business it was held 
that he was not a banker. Some large dei>artmental 
stores afford banking facilities to their customers. 
Where cheque books are not issued it would appiear 
that they are not to be regarded as bankers. Where 
they are it may be a difficult question whether they 
were banks for the purposes of the Bills of Exchange 
Act, 1882. A solution would lie in the formation of 
subsidiary companies for the purpose of conducting 
the banking part of the business. 

' The concentration of the mass of the country's 

' Hart's Lett' 0/ Banking, ^th E<1.. p. 1 . 

• Sttprm. 

• Lae. cit.. p, 5. * 

• (1S50) ij Jr.Eq.K. 400. The detioitiou of banker is much dis- 
cussed in this case, but it was in connection with an Act of George 
II dealing with banks of issue, and has little modem relevance. 
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banking in a few great institutions has, however, 
deprived the subject of most of its practical importance, 
as is evident from the scarcity of recent cases even 
bearing on the subject.^*' Bank cashiers will seldom be 
faced with the question whether cheques drawn on 
unknown institutions may be safely handled, though 
occasionally difficulties may arise in connection with 
upstart institutions such as the John Bull Bank which 
figures in Ladbroke v. Todd* 

DEFINITION OF CUSTOMER 

The precise meaning to be attached to the term 
"customer" is of greater practical importance because 
while banks are few, the persons with whom they do 
business are innumerable. ' There is no statutory defi- 
nition of the tenn "customer,’’ btit it may be of great 
importance to know whether a particular person who 
is in business relationship with a banker is to be re- 
garded as legally his customer. A banker owes various 
duties to his customer, such as that already examined 
of treating his affairs as confidential, and a customer 
in his turn has obligations towards his banker. Some 
of these arc implied from the relationship and others 
arise by virtue of the crossed cheque sections of the 
Bills of Exchange Act, 1882, especially Sect. 82. It 
has been in connection with the interpretation of this 
section in which the word "customer’’ appears* that 
the Courts have had to consider the matter. 

It might be thought, from analogy with other kinds 
of business, that everybody with whom a banker ha.s 
dealings in the ordinary way of his business is his 
customer. This is a possible and indeed the most 
obvious meaning. 'The word has, however, acquired a 
technical meaning under the Bills of Exchange Act, 
1882, although the precise significance of this is not 

* Rt Birkbtck Permanent Benefit Building Society, [191a] 2 Cb. 183, 
seems to be the most recent. The^primary business there was that 
of a building society, and the question was whether the hanking 
bnainen actually conducted was ultra vires. 

* (*914). 30 T.L.R. 433. 

* See Chapter Vl. 
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perhaps quite deaf. There are two posatde views of the 
meaning of the under the Act. viz. that a customer 

is (a) any person who has opened an accotmt at a bank, 
or (6) any person who has iMth opened an account, and 
also made use of it. Whichever of these views is 
correct. it_ji;$. clear that there must be an account. The 
authorities are not clear beyond this, indeed Paget 
who thinks that (b) is, or at any rate should be, the 
correct opinion hnds them “conflicting to a bewildering 
degree. “• The more recent authorities all point, how- 
ever, to (a) being the correct view, anci Dr. Hart 
[defines the customer as "one who has an account with 
a banker."* As has been already mentioned, the 
relevant cases have all arisen in connection with Sect. 
82 of the BilLs of Exchange Act, 1882. It might well 
be argued that for other purposes the wider general 
meaning of a person with whom one has dealings 
should be applicable. A closer analysis will show, 
however, that such a meaning will seldom be applic- 
able : there could, for example, be no duty of confidence 
towards a person with whom he had casual commercial 
transactions. Moreover, it would be exceedingly incon- 
venient to have one meaning for the word in one 
connection and another in another. 

That there must be an account or the equivalent was 
established by 

nXVSTBATlOIl. OBEAT WEBTEBH BAILWAY r. LOHDOH 

AMD COUMTY BAMK* 

One, Huggins, a rate collector, had been in the habit of 
cashing cheques over the counter at the defendants' bank 
for a numlrcr of years. No account, however, had been 
opened. He obtained a cheque from the plaintiffs by 
fraud which he cashed with the defendants. The plaintiffs 
sued to recover the value of this cheque, and the substantial 
question was whether Huggins was a customer of the 
defendants. 

Held : That as there was no sort of account he was not a 
customer. 

’ Paget, loc. ctt.. p. 9. 

* Hart, loc. cif., p. 2. 

• [1901} A.C. 414. 
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' It can be said that in no case where it has been 
contended that a person who had no account was a 
customer has this contention succeeded.^ ‘ In Ladbroke 
V. Todd* Bailhache, J., was clearly of opinion that the 
mere opening of an account without the actual drawing 
of money was sufficient to constitute the relationship, 
and in Commissioners of Taxation v. English, Scottish, 
and Australian Bank* his view was followed and it was 
stated that ** the word ‘ customer ’ signifies a relationship 
of which duration is not of the essence. . . . The 
contrast is not between an habitue and a newcomer, 
but between a |>erson for whom the bank fierforms a 
casual service . . . and a person who has an account 
of his owTi at the bank." This is a decision of the 
Privy Council and technically not binding upon 
English Courts. The Court was a strong one, however, 
and there seems little doubt that its opinion would be 
followed. 


ILLUSTRATION. LAOBBOKE t . TODD* 

The plaintifls drew a cheque and sent it tu tlie payee by 
post. The letter was stolen and the thief took it to the 
defendant, a banker, and used it for the purpose of opening 
an account for the purpose of which he forged the payee's 
endorsement. The defendant accepted the account, and 
had the cheque cleared specially. On the discovery of the 
fraud, the plaintiffs brought this action against the de- 
fendants for conversion. One of the main questions raised 
was whether the account having been opened by payment 
in of the cheque to be collected, the defendant could 
properly l)e regarded as having receivetl payment "for a 
customer." 

Held : That as the account was already opened when the 
cheque was collected, payment had been received for a 
customer. 

• In Matthews v. Brown <6- Co (1894), 10 T.L.R. 386, which is 
relied upon by Paget in support of hU view that there must be actual 
dealings, it was consider^ that one transaction did not make a 
customer, but there was no account opened. In Lacave v. Credit 
Lyonnais. [1897] i Q.B. 148, Collins. J., treated the last case as 
deciding that "no one but a customer in the proper sense of the 
word, a person having an account at the bank, would be entitled to 
the benefit of the aectimi." 

• {1914). 30 T.L.R. 433. 

* [1930] A.C. 683. 

* Supra. 



CHAPTER IV 

CSBQUE8 

The cheque is the written order by which the customer 
requires his banker to repay the money which has been 
lent to him: in law it is technically described as a 
mandate. By the terms of this mandate the customer 
may require the banker to make the pjayment in ques- 
tion either to himself or to a third party. In its modem 
form the cheque is simply a particular type of bill of 
exchange. It is, therefore, a negotiable instrument 
carrying the advantages, and also the disadvantages, 
which attach to negotiability. 

Whether the customer can legally require repayment 
by any other means than that of a cheque has never 
been decided— nomially customers always use cheques. 
If a cantankerous customer were to demand repayment 
personally at his bank without presenting a cheque, 
the manager would probably let him have the money, 
at any rate if his account was worth retaining, though 
he would require a receipt. If, however, payment was 
required to be made to a third party otherwise than by 
chi-que, the position would be more difficult, because 
various protection.s of considerable importance are 
confened by the Bills of Exchange Act, 1882, upon 
bankers when paying cheques.^ It might accordingly 
be very much to the banker’s advantage to be able 
to take up the attitude that his obligation is to repay 
against his customer’s cheque and not otherwise. 

Apart from cases of assignment, such an attitude 
would seem reasonable, for it is in accordance with 
established practice, and it may well be that this 
practice is so universally observed as to amount to a 
usage of banking business which is binding upon the 
customer, and indeed is ali implied terra of the contract 
between banker and customer. Lord Atkin seems to be 
» See p. 85, It seq. 
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of this opinitm when in the Joachimson Cas«^ he says 
of the promise to repay “it includes a promise to repay* 
any part of the amount due, against the written o^eri 
of the customer.” Dr. Hart,* speaking of the banker's 
liability in respect of money 'terrowed from the cus- 
tomer, says "his only liability in respect of it being 
a personal obligation to his customer to honour cheques 
drawn by him upon his account." 

ASSIGNMENTS 

On the other hand, the right to be repaid his debt 
is clearly assignable by the. customer,® and if there haui »t 

been an assignment to a third party it will not only be 
effective to oblige the banker to pay the amount, subject 
to any existing rights or equities against the customer, 
but after once having notice of it his obligation will no 
longer be to his customer but to the as.signee, which if 
necessary the latter can enforce by action. In this 
respect an assignment differs fundamentally from a 
cheque, which does not of itself operate in England as 
an assignment of funds in the hands of the banker.® 

The student should already be familiar with the 
conditions which govern assignments, but it may be cooauoof o« 
useful to recapitulate them shortly. 

(i) There are two methods of assignment; the 
statutory and the equitable. 

(ii) Of these the former introduced by the Judicature 
Act, 1873, and now governed by the Law of Prop>erty 
Act, 1925, Sect. 136, is most commonly u.sed. To be 
effective a statutory assignment must ; (a) be made in 
writing and signed by the assignor (the creditor); 

(b) be absolute and not made by way of charge and 
must be of the whole amount of the debt ;® (c) in order 
that the assignment may be binding on the debtor 

* [1921] 3 K.B., iia at p. 127. 

* 2.011) of Banking, Vol. I, p. 3. 

* Walker v. Brayord Old Bank (1884), 12 Q.B.U. 511, at p. 516. 

* See Bills Ot ^change Act, ^1882. s. 53 (i) and Schroeder v. 

Central Bank (1876), ^ L.T. 735. 

* This latter requirement was regarded as doubtful for many 
years, but may now be taken as beyond dispute; see Williams v 
Atlantic Assurance Co.. [1933]. i K.B. St. 
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written notice of it must be given to him, the right of 
the assignee not becoming effective until the receipt 
of such notice. Conversely an assignment is not effec- 
tive until the assignee has notice of it, though the 
debtor may have assented to it. 

tUVWTUATtOm. SZKtTDr V. tBVKBO SIBIBSKO, RO. 

Aini BASK FOB BBIflAB TBADB^ 

.V company agaimst whom judgment for a sum of money 
had tn'cn given sent instructions to their bank to transfer 
the tfalance of their account to another company. The 
transfer was duly effected in the books of the bank, but 
licfore th<‘ assignee had received notice of what was being 
doni‘, a garnishee ortler nist was served on the bank 
attaching the balance of the customer in satisfaction of the 
judgment debt.* 

Held : That the garnishee order was effective to bind the 
lialancc ; as at th<! time of its serv'ice the balance was still 
hold (or the account of the judgment debtor. 

{d) Ttie assignee takes the right to recover the debt 
"subject to the equities," i.e. subject to all rights of 
set off or otherwise which exist at the time of the 
assignment between debtor and creditor. 

(iii) Equitable assignments are such as could be 
enforcotl in Courts of Equity before the Judicature 
Act, iiS7j. This was an imperfect method because the 
Court of Equity (Chancery) could only grant relief 
indirectly by compelling the assignor to allow the 
assignee to use his name for the purpose of bringing 
the necessary action against the debtor to recover the 
debt. The Judicature Act left this form in existence, 
and it may be found valuable when some of the neces- 
sary conditions of a statutory assignment have not been 
fullilled. For example, the assignment need not be in 
writing, the notice to the debtor need not be in writing, 
and the whole of the debt need not have been assigned ; 
this latter point may be of value to a banker's customer, 
for it means that in equity he can validly assign part 
of his balance. There must, however, be valuable con- 
sideration for such assignments. 

• :i933; t K.B. 47 . 

• As to garnishee piocaedings see p. 61, post. 
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IMPORTANCE OF CHEQUE SYSTEM 
The practice, and probably the law, as to payment 
against cheques being as above described, it is obvious FuwiaiaMUl 
that this instrument is one of fundamental importance lu 
in present-day banking, which could hardly be carried 
on without it. For the rank and file of bank officers, 
it is the instrument with which they are most intimately 
concerned, and since it is one the transfer and handling 
of which give rise to important and difficult legal* 
questions, there can be no doubt that'ihe most impiort- 
ant practical aspect of banking law is that which 
concerns cheques.^ It is, therefore, proposed to deal 
with this subject in somewhat greater detail than with 
most of the other topics discussed in this book, and 
to take it at the outset, though this may in some 
respects appear to be an illogical order of procedure.^ 

Originally the customer wrote out his order, or note 
as it was then usually called, and there was no settled 
form. Printed forms of order varying only very slightly 
according to the practice of the different banks which 
issue them, have long been in use,* but there is no 
reason why a customer should not write out his own 
cheque on a sheet of notepaper, e.g. if he has mislaid his 
cheque book,* unless, of course. Iris account has only 
been opened on condition that cheques issued by the 
bank are used. Even so it might be good business for 
the bank to waive this condition. 

ESSENTIALS OF A CHEQUE 

To be a true cheque the order must comply with the 
statutory definition given in Sect. 73 of the Bills of 
Exchange Act, 1882, which must~l)e examined in 
detail. A cheque is a bill of exchange drawn on a 

* Before reading the following chapters the student is strongly 
advised to refresh his memory by re-reading the sections of the Bills 
of Exchange Act, 1882, which deal expressly with cheques, viz. 

S. 60 and SS. 73-82, as it will be necessary to assume an elementary 
acquaintance with some matters, e g. crossings, at a stage earlier 
than they can be discussed in detau. 

* In 1729 the house of Child issued pnnted forms of note with 
appropriate blank spaces. 

* Cf. Sobetis Co. v. Marsh, [1915] 1 K.B. 42. 
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banker and payable on demand. The student should 
already be familiar with the terms used in this defini* 
tion; "bill of exchange” is defined in Sect. 3 of the 
Act, "banker" in Sect. 2 on which we have already 
commented, and "on demand" in Sect. 10. The 
definition of "bill of exchange" is of such fundamental 
im{>ortancc that it is proposed to consider it in detail 
a.s applied to cheques notwithstanding our premise 
that a knowledge of the law of bills will be assumed. 

In the first place, it is useful to write out the defini- 
tion of a cheque in full as follows : a cheque is an uncon- 
ditional order in writing drawn by one person upon 
another, who must be a banker, signed by the drawer, 
requiring the banker to pay on demand, or at sight, 
or on presentation, or expressing no time for payment, 
a .sum certain in money to or to the order of a specified 
person or to bearer. It will be noticed at once that — 

(a) There is no requirement that the cheque should 
be drawn by a customer of the banker on whom it is 
drawn. Paget says "it is somewhat difficult to contem- 
plate a cheque not drawn by a customer,”* and in 
practice hona fide cheques will always be so drawn, but 
it is quite jxjssible to contemplate a fraudulent person 
.stealing a cheque book and drawing and issuing cheques 
therefrom. These w'ould not cease to be cheques by 
definition, and might confer rights upon holders 
thereof, e.g. against endorsers though if the drawer had 
forged the signature of the person whose cheque book 
he had stolen such signature would be inoperative.* 

{b) Chalmers says* "all cheques are bills of exchange, 
but not all bills of exchange are cheques.” To be good 
as a cheque, the mandate must accordingly fulfil all 
the requirements of the above definition. It will, 
therefore,ybe necessary to analyse these requirements in 
detail. . 

(i) Being a bill the cheque must be in the nature of 

• Of at., p, 97. The drafts drawn under letters of credit are of 
eperse drawn by persons who a^ not customers. These are usually 
bills, but apparently sometimes conform to the requirements for 
cheqnes. 

' Bills of Exchange Act. 1882. s. 24. 

• Op. cU., p. S90. 
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>n to the banker. Difficulty can seldom arise as 
to this because bankers naturally make use of a printed 
form of cheque which satisfies the Act. Most forms of 
cheque commence baldly with the word "Pay,” but 
the form " Please to pay " which still survives is none 
the less imperative b^use couched in more courteous 
language.^ 

(ii) The order must be uncondiHofud. It follows that 
if the drawer makes the carrying out of the order sub- 
ject to any condition the instrument is not a cheque. 
An order to pay out of a particular fund, as a special 
account, is regarded as conditional,* but not if the 
order be unconditional though coupled with an indi- 
cation of a particular fund out of which ti\e drawee is 
to reimburse himself or of a particular account to be 
debited.® It is common form for a cheque to contain 
such an indication, e.g. the words "No. i A/c” 
written on the cheque, and this may be taken to be 
unconditional. The principal difficulties wliich have 
arisen have been due to drawers wishing to ■ obtain 
receipts from their payees. When debts are being paid 
by cheque, which is now their principal use, it is 
obviously convenient to have the receipt upon the 
very instrument by means of which payment is made. 
It has accordingly become a common practice, especi- 
adly among public authorities when making payments 
and trading companies, when paying dividends,* to 
require the payee to give such a receipt, which it is 
often stated will be accepted in lieu of endorsement. 
When the order part of the instrument contains such 
a requirement, it is clearly not unconditional and the 
instrument cannot be a cheque. 

ILLUSTBATIOH. BATIHS t>; LOMDOH AND SOUTH WESTEBH 

BANK* 

The plaintifis received an instrument in the form of a 

cheque reading "Pay to J. Bavins the sum of sixty-nine 

* The common form of a French ^ill runs " il vous plaira payer.” 

* Bills of Exchange Act, 1882, s. 3 (3). 

* Ibid. 

* The warrants used are usually in form cheques. 

‘ [1900] 1 Q.B. 270. 



38 


LAW OF BAXKIKG 


ponotto. Pr<>vui*d the receipt form at foot hereof is duly 
ttigned, ttamped and dated." This document waa sto)« 
from the plaintiffs, the receipt form beiiig then unsized. 
Afterwards it was paid into the defendant's bank for col- 
lection bearing an endfusement and with the receipt form 
signed — these signatures were forgeries. In an action by 
tlM plaintiffs against the coUecting bank it was held that 
<thc instrument was not a cheque. 

But if the instruction is not part of the order but 
i.s addressed solely to the payee the order should be 
regarded as unqualified, and the requirements of the 
section are satisfied.* 

nXITgTRATlOV. HATBAX t . OODBMS* 

The defendants owed money to the plaintiffs under a 
bonus scheme. The}' went into liquidation ahiiK the 
liquidator issued a cheque in payment which was in^thc 
ordinary form, but bore at the foot and not as piart of Ijlc 
order the clause " the receipt at back hereof must be signed 
which signature will be taken as an endorsement of this 
che(]uc.’' On the back there was a printed form of receipt. 

The question whether this document was in law a cheque 
wa-s raised during the course of the case, and the judge 
expressed the opinion that it was, the condition being 
addressed to the i>ayee, not to the banker. 


It is considered by some writers, however, despite 
these decisions, that the position is not clear,* the argu- 
ment being that the banker cannot safely pay such am 
instrument unless the receipt is signed, on the ground 
that the customer might say that it was part of his 
instructions that the instrument should only be paid 
if presented in a proper state, i.e. bearing the receipt 
clause properly signed. The answer to this would appear 
to be that the customer has not included such an 
instruction in his order, and that the banker is not 
concerned with any private request which the drawer 
may make to the payee for his convenience. If this be 
correct, it would appear that an instruction of this kind 

* S©e Hart. op. £ii.. p, 328. 

* (19051. 93 1 -T 553: see also Thairlwall v. G.S. Rly., lioio], 

i K.B. 309, y • i. ^ J* 

* Sheldon, i*raeticf and Law of Banking. 4th ed.. p. 172 • and 

Paget, op. rii.. p 103. ‘ v t . 
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addressed to the payee has no legal effect. It is under- 
stood. however, that the banks in practice ask for the 
due completion of the receipt form. 

Another similar type of memorandum, which is 
common form on dividend warrants is directed to secur- 
ing that the instrument shall be f>aid within a particular 
period, usually three or six months. The requirement to 
this effect is seldom or never part of the order, but 
appears at the foot. If so. according to the argument 
already accepted above, the order is not qualified, and 
the instrument may be good as a cheque. 

IIXUSTRATIOV. THAIBLWALL GREAT NORTHEBM 
RAILWAY' 

The plaintiff was a stockholder in the defendant railway 
company which sent him a dividend warrant, the order part 
pf which was unconditional, but which contained at the 
'■foot the words ; “ Note.-— This warrant must be signed 

by the person to whom it is payable and presented for 
payment through a banker. It will not be honoured after 
three month.s from date of issue unless sfiecially endorsed 
by the secretary." This warrant was lost in the post and 
never reached the plaintiff who sued the defendants for 
the amount. They contended that the posting of the war- 
rant was the equivalent of payment. To which the plauntiff 
replied that the warrant in the above form was not a cheque. 

Held (assuming that it needed to lie a cheque) ; That it 
was in fact an unconditional order and in the circumstances 
constituted payment. 

When instilments in this form are presented for 
payment after the period indicated has expired, it 
appears to be the practice of the banks to refu.se pay- 
ment unless expressly authorised by the drawer. Tliis 
being so, it would certainly be dangerous for a bank 
to pay such a "stale” instrument without such author- 
isation. It may well be, however, that a refusal to pay 
in such circumstances amounts to dishonour, yet the 
banker could hardly be held liable in damages for having 
carried out what appear to be the wishes of his customer. 
This position is anomalous aAd adds to the difficulties 
already indicated in connection with receipt clauses. 

• (19*0] * K.B. 5 CP 9 . 
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'rhe statenioitHhat the signature of the receipt wiB 
be accepted as an endorsement also gives rise to diffi* 
cuJty, and will be discussed below.^ 

(iii) It is in the nature of every negotiable instru- 
ment that it should be in writing. It would not appear 
to matter in what medium the writing be executed 
whether in print, writing, or other legible method. It 
has, however, been questioned whether a cheque written 
in lead pencil should be paid.* Thi.s view can be sup- 
fwrtwl on the ground that such a drawing of a cheque 
would be negligent conduct by the ciistomer within the 
McMillan Case* which will be discussed below.* 

(iv) “ Drawn by one person upon another who must 
be a banker.” It follows from this that the ordinary 
banker's draft which is drawn by a branch upon its 
head office or upon another branch is not a cheque.* 
For this reason it was for a long time questionable 
whetlier svich a draft could be effectively crossed, and 
there could be little doubt that the sections of the 
Bills of Exchange .^ct, 1882, relating to crossed cheques 
did not apply. This led to the passing of the Bills of 
Exchange Act, 1882, Amendment Act, 1932,* by which 
the application of these sections to bamker’s drafts is 
securctl. 

(v) In the form of cheque ordinarily used no time 
for payment is expressed, and this is by Sect. 10 of the 
.\ct equivalent to making the instrument payable on 
tlemand. 

FORM OF THE CHEQUE 

The form of cheque in use is with slight variations 
common to all the banks. It is no doubt familiar to 
students but an example is set out here together with 
an example of a bill of exchange, payable at three 
months. 

' I*l> 58. 101, p,nt. 

• Sbeliion, op. cil., pp. z, j. 

• iivjiH] A.C, 777, 

• F. 74, post. 

• Se« Capital a»J Coutiltes Sank v. Cordon, [1903] A.C. 340; the 
dictum to the contrary in JRoss v. London County and Wastmin^ar 
Bank, ^1919] 1 K.B. 678. is clearly an oversittht. 

• 13 & 23 Geo. V, c. 44. 
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London iH Mmnk , 1937. 

No 

XYZ Bank Limited 
000 Strand, W.C. 

Pay Alfred Jones or Order 

the sum of one thousand pounds 
£1000 o o 

William Brown. 



r" 


London isi March , 1937. 

£1000 Three months ^ter date pay to 
John Smith^r ^der the sum of one 
thousand p^n^ value received 

To Alfred Marshall 

William Jones 


On a comparison of these instruments it will be seen 
that there are various immaterial differences in the 
position, e.g. of the figures denoting the amount to be 
paid and of the stamp. 

In addition to this it will be observed that the bill 
has been accepted while the cheque has not. Cheques 
are not in practice accepted by the drawee bank. The 
acceptance of a bearer cheque would be an infringement 
of the Bank Charter Act, 1844,^ for the instrument 
would then be a bank bill. ^ There is no legal objection 
to an order cheque being accepted, but it would have the 
practical drawback of making the bank legally liable 
to a holder.' As it is the drawer is the person primarily 
liable to the holder, and the bank is under no liability 

* 7 & 8 Viet., c. 3J, »s. II and 78. 



lAW OF BANKING 


Mwkfd 

clM^ur* 


4« 

upon the insiruaient at all ; its liability is to its cus- 
tomer upon the contract between them. A bill payable 
at a future (late will be accepted by a bank as a method 
of providing finance for a mercantile transaction. The 
primary liability is thus ujxjn the bank, a fact which 
rjaturally gives a bill so accepted a great advantage 
over a cheque for discount purposes. 

Attempts have lieen made, particularly in the y..SA 
and Canada, to overcome this difficulty by omaining a 
certification \ijx)n the cheque by the drawee bank to 
the effect that the drawer’s account is sufficiently in 
funds to provide for payment of the instrument in 
question. Tliis may Ik* effected by writing "good” 
across one corner of the cheque, and adding the bank's 
official stamp initialed by the ca.shier.* Such a cheque 
is sai(i to he "marked.” The value of the marking lies 
in the fact tliat it gives "the cheque additional currency 
by showing on the face that it is drawn in good faith 
on funds sufficient to meet its payment, and by adding 
to the credit of the drawer that of the bank on which 
it is drawn.’"* This marking is not legally speaking 
equivalent to an acceptance and "does not make it 
current as cash.” At the mo.st it appears to be a 
representation to the payee or to a p)erson proposing 
to become a liolder as to the state of the drawer's 
account at tlie time of the marking.® Such a represen- 
tation could hardly be construed as a binding promise 
that the account will be kept sufficiently in credit to 
njetd the cheque when presented, though it is said that 
in practice a bank will earmark sufficient funds to 
meet the cheque.* In any case it is difficult to see how, 
in the event of its proving inaccurate, a holder could 
make the certifying bank liable upon it, except in the 
rare event of fraud.® It might be argued that the 

* See Kvitt. /Va</frai Banking. 3rd Ed., p. 1:^5. 

* S«c Oadm V. S cwJtmHdland Savtfigs Banh^ [1899] A.C. 281 at 
pp. 283 ft stq, 

* This was the view taken by the Privy Council in Gad^n v. 
S^^jountUand Bank, &upra, • 

* I'vitt, op. cit. 

* But see Paget, op. cit., p. 165. for the view that the hank cannot 
be liable on the representation at all since it is not made to the 
holder. 



CHEQUES 


43 


representation would create an estoppei.^ut no action 
will lie upon a bare estoppel, and since the holder couM 
not sue the bank upon the cheque even if the account 
were in funds, there appears to be no duty upon which 
an action could be founded. 

The practice of marking cheques does not. however, 
appear to have taken root in this country, and has been 
condemned by the London Clearing Bankers. It must, 
of course, be carefully distinguished from that pre- 
vailing in connection with the clearing of late cheques 
at the Clearing House. If it is desired to add the credit 
of the bank to the instrument this can be done much 
more effectively by the banker issuing the draft 
himself ; a banker's draft i.ssued by one of the big 
banks being for practical purposes the equivalent of 
legal tender. 

It will be observ'ed that while the bill in our illus- 
tration bears a stamp for ten shillings, the cheque, 
although for the same amount, is stamj'>ed for only 
twopence. The reason for this is that bills payable 
otherwise than on demand or at sight or on presentation 
within three days after date or sight require an ad 
valorem revenue stamp,* w'hile a cheque being a bill 
payable on demand requires a two-penny stamp 
whatever its value — the amount was originally one 
penny, but was raised to two pence during the Great 
War, at which figure it has since remained.® The 
ad valorem stamp on an inland bill must be impresscrl 
upon the document, not affixed, or the instrument is 
void.® This is intended to prevent evasions. In practice 
therefore, such bills are always drawn on stamped 
forms, A bill payable on demand, including a cheque, 

* Estoppel is a rule of evidence Ijy which a perwin who has misled 
another into altering; his legal position by some false representation 
or conduct will not afterwards be allowed to give evidence as to 
what is the true state of afiairs, but will be held down to the position 
which he represented as actually existing. This doctrine is fre- 
quently applied in banking law and should be properly grasped. 
Reference may be made to any tejt book on the Law of lividence. 

* Stamp Act, 1891, Schedule, and Finance Act. 1899, »• le; 
see Appendix I on Stamp Duties, pp, 309. et seq., post. 

* Finance .Act, 1918, s. 36. 

* Stamp Act, 1891,. s 38. 
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can be stamped mth an adhesive stamp providifi it is 
effectively cancelled by the drawer before he issues it> 
Cheque forms are, of course, issued by the, Banks as a 
matter of convenience on paper bearing impressed 
stamps, but since the stamp may be adhesive it is 
quite easy for the customer to draw up a cheque for 
himself and affix a stamp. Moreover, if he omits to 
affix tlic stamp the bank may still do so for him when 
the instrument is pre.sented for payment.* Although 
this preserves the validity of the cheque it would not 
apjK-ar to remove the liability to a penalty for issuing 
the instrument unstamped. It is only upon the paying 
‘ bank that this privilege of stamping the instrument 
after issue is conferred, a holder of an unstamped 
cheque is not entitled to affix a stamp. 

ILLUSTBAHOM. HOBBS v. OATHIB* 

The (Icfeuciant lyiught a horse from one, Bull, with a 
warranty that it was sound. He gave Bull an unstamped 
ehetjue in pityinent. and the latter stanqjed it and negoti- 
ated it to the plaintiff The defendant believing the war- 
ranty to be broken countermanded payment at his bank, 
and the plaintiff brought this action. 

Hfld . That he could not recover in the circumstances. 

POST DATED CHEQUES 

The stamp is, of course, no part of the instrument as 
such, it is required .simply for revenue purposes. The 
position ill the case of cheques is comparatively simple, 
except for the tlifficulties which arise from piost-dating. 
It is obviously an advantage to the drawer of a cheque 
to ensure that it will not be presented for payment 
before a certain date, e.g. when he gives it at the time 
of borrowing money: (post-dated cheques are most 
commonly met with in connection with moneylending 
transactions). This he can do by inserting the date 
agreed for repayment. A cheque drawn in this way is 
no longer practically speaking payable on demand ; it 

» stamp Act. i8yi. s, 34 (1) and s, 38 (i). 

• yW., .V 38 (2). ' 

* 6 T.L.R, a 92 . 
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apfffoxiinates to a bill of exchange payable at a future 
date. If a post-dated cheque is used for the payment of 
a large amount, the Stamp Act is evadi^ and the 
Revenue defrauded of a substantial sum. These instru- 
ments are to some extent used deliberately for this 
purpose, but more usually simply as a matter of con- 
venience. The Stamp Act is inaptly worded for the 
prevention of this. A penalty of £io is imjxjsed up>on a 
person who with intent to defraud the Crown executes 
or is concerned with the preparation of an instrument 
which does not truly set out the facts and circumstances 
which make it liable for duty.^ This penalty is largely 
inoperative to prevent pwst-dating, since the circum- 
stances will seldom provide an opportunity for its en- 
forcement. The Stamp .Acts do not themselves expressly 
avoid pK)st-dated cheques, and though it might be 
argued that they are really liable to an ad valorem duty 
and are therefore void because not issued on stamped 
p>ap>er,® the opinion is commonly held that they are 
legally to be regarded as payable on demand, and are 
therefore prop>erIy stampved on issue with a twopenny 
stamp. Moreover, the Bills of Exchange Act, 1882® 
expressly provides that “a bill is not invalid by rea.son 
only that it is ante-dated or p)ost-datcd," and it hits 
been held that px>st-dated cheques are in fact valid 
and negotiable.* As no sensible p>erson would bring an 
action upwn a pjost -dated cheque before its date had 
arrived, the instrument would always be in order at 
the time it came before the Court, and no objection to 
the stamp would then be raised. 

From the point of view of banks, care is necessary 
when handling p>ost-dated cheques. Whether or -not 
such an instrument is technically still payable on 
idemand, it seems clear that the drawer’s mandate to 
his banker is that it should not be paid until the date 
upx)n it arrives. If it is paid before this date, it would 
appear that the account cannot properly be debited 

• Stamp Act, 1891 s. 5. 

■ See p. 43, ante. 

• S. 13 (2). 

• Royal Bank of Scotland v. Tottenham, [1894] 2 Q.B. 715. 
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with the amounf thereof— at any rate before the date 
in question— and during the intervening period there 
might be a countermand, or presentment of cheques 
exhausting the balance, which would clearly raise 
difficult questions. 

It has l>een suggested that if the bank paid before the 
date of the instrument, it could claim as against its 
customer the drawer to have become holder in due 
course. This, however, is a matter of intention, and 
it is considered that with no evidence other than the 
fact of the payment la-fore it, a Court would not draw 
an inference to the necessary effect. Since the post- 
dated clieque is valid, it cannot be suggested that the 
Ijank can refuse to ])ay it, e.g. if after being presented 
and refused jiayment before the due date, it is after- 
w'ards re-|)re.senle(i on or after that date, on the ground 
that it is know-n to be a post-dated cheque.* 
liuni^xkno t.'ertain clioqucs such as those drawn by Government 
uX officials, and registered friendly societies need not be 

stamjK'd, but this privilege does not extend to cheques 
dniwii liy local government authorities. A number of 
other inslnuuents which are met with in banking are 
also exernf)ted.^ Of tlieso the most imjwrtant are (i) 
bills and notes issued by the Banks of England and 
Ireland : (ii) drafts and orders drawn by bankers upon 
each other .solely for the purpo.se of settling and clearing 
accounts; (iii) a letter written by one banker to 
another directing him to pay u sum of money, the 
letter in question not being entrusted to the payee or 
to :uiy person on liis Irehalf. Driifts, orders, and letters 
under e.xemptions (ii) and (iii) must not be payable 
to order or to bearer, and the bankers making use of 
them must be within the United Kingdom ; (iv) a 
letter of credit granted in the United Kingdom author- 
ising drafts to be drawn out of the United Kingdom 
payable in the United Kingdom. This important 
exception covers the ordinary banker’s documentary 
letter of credit.* ♦ 

' See Paget, trp. ril., p. 113. 

* Stamp .Act. 1891. s. 39. 

• See Chapter X. 
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An attempt to devise a form of instrument which 
without being a cheque would fulfil the purpose of *^'**»^‘* 
one was made by the Midland Bank some years ago, 
but failed owing to the wide pro\dsions of tho-Stanip 
Act, and may lx; noticed here though only of historical 
interest because it shows how revenue statutes may 
have indirect cramping effects upon commercial de- 
velopments.* The use* of cheques for the payment of 
small bills has increasetl considerably of late years, 
and has become one of the most viseful services afforded 
by the banks. There is, however, considerable resent- 
ment among cheque users that every time the wear 
and tear on the country’s legal rurreiiev is relieveil 
by the use of a checiue a tax of twopence has to be 
paid to the State. The Midland Bank projwvsed to 
avoid this by the use of a printed form of receipt 
issued by the bank which was to he filled in for the 
amount of the debt, handed to the tradesman, and 
presented at the bank for payment on liis behalf. It 
would then be paid under the terms of a general 
authorisation previously signed by the customer. It 
was, of course, only proposed to use these so-called 
receipts for payment of sums of under two jxmnds, as 
in cases of larger amounts a receipt stamp w'ould have 
been neces.sary. 

These “chequelets” as they w’cre called were in the 
following form — 

Received of the Midland Bank the sum of . five 

shillings at the debit of my account. 

Signed . nice Junes 


This was to be handed to the tradesman, and pre- 
sented or collected like a cheque. It is, of course, not 
a bill of exchange in the legal or commercial meaning 
of that term, but for the purposes of the Stamp 
Act,* the expression bill of exchange includes "any 

• 

* See Midland Bank v. Commissioners of Inland Bevenue, (,1027] 
2 K.B. 465. 

* See 34 * 55 Viet., c. 39, s. 32. 
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document or writing (except a bank note) entitling ©r 
purporting to entitle amy person whether named therein 
or not, to payment by any other person of any sum 
of money." On the face of it the chequelet did not 
entitle a holder to any sum of money, but that was 
Its real object, and the Court held, in a test case, that 
it must be stamped like a cheque. 

The place and date of drawing usually apjjear at 
the top right-hand corner of the instrument. The date 
is made a material part of the instrument by the Bills of 
Exchange Act, 1882, > and any alteration of it makes the 
instrument void unless the drawer’s assent is obtained. 
The omission of the date,® or the insertion of the wrong 
day* do(;s not have this effect. The effect of altering the 
place of drawing is not dealt with in the .Act. In some 
rases it would clearly be material, e g. if a foreign city 
were altered to an English one, or vice versa.® In some 
cases, however, the alteration of the name of the place 
of drawing would not appear to alter the legal position. 
It is, how'cver, important that negotiable instruments 
sliould not lx- altered, and it is suggested that such an 
alteration as is here dealt with should be regarded as 
prtma facie material, i.e. that the burden of proving 
immateriality should be placed upon the holder.® 

If a cheque is wanting in any material partic ula r 
(eg. if the date is inadvertently omitted) "the person 
in pos,session of it has prima facie authority to fill up 
the omis.sion in any way he thinks fit.’’® 

The payee must be indicated with reasonable cer- 
tainty in the case of order cheques.’ The chief diffi- 
culties which have arisen here have been caused by 
cheques drawn payable to fictitious or non-existing 
payees. Such instruments are payable to bearer;® 


' S. 64, (4), 

• ails of lixchange Act, iSS.;, , I.) 

• /frirf., s, 13 (2), ^ 

I ^ U932). 41 T.L R 24. 

view '■ Court of Appeal took this 

! Exchange Act. 1882. s. io (i) 

■ Jota., a. 7 (1), ' 

• JtM.. s. 7 (3), 
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the theory being that the drawer must have intended 
them to be payable to somebody. It is a pity that this 
exception was ever introduced as it has given rise to 
much litigation and difficulty. 

To bankers it is most important in connection with 
the pa3nnent of their customers’ acceptances as in the 
leading case of Bank of England v. V'agliano Brothers f 
since the paying bank is usually protected in case of 
forgeries on cheques by Sects. 6o and 8o of the Bills 
of Exchange Act, 1882 (see pp. 85, et. se<j.). Tl>e rule may 
occasionally o{jerate to protect a collecting bank.* 

The various other decisions on the subsection which 
are not always easy to reconcile either with each other 
or with common sense, are fully dealt witli in the leading 
textbooks on bills of exchange to which the student is 
referred. They are worthy of individual study in the 
reports. 

Imp>ersonal payees such as "petty ca-sh," "wages," 
etc., have sometimes been considered to fall within 
this subsection. Cheques made payable in this way 
are convenient because they enable the drawer to send 
any member of his staff who may be available to the 
bank to obtain cash over the counter, and may also 
form part of his accounting system. Paget doubted 
whether these "impersonal payees," as he termed them, 
could proj>erly be considered "fictitious persons,” and 
the Institute of Bankers advised that their use should 
be discouraged. It has recently been decided that 
while an order in this form is not a cheque at all, it 
is an effective mandate, and since the intention is that 
the money should be paid tobcarer the words "or order" 
can be disregarded.® 

The form "Pay AB per CD” has come into use in 
modem times, being chiefly used to enable a bank to 
collect dividends for a customer. It lias been ques- 
tioned whether this indicates the payee with reasonable 

t [1891] A.C. 107. 

• See North and South Wales Bank v. Macheth, [1908] A.C. 137, 
where, however, the bank ultimately failed in their contention. 

* North and South Insurance Corporation, Ltd. v. National Pro- 
vincial Bank, Ltd. {1936). 53 T.L.R. 71 . 
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certainty and it has given rise to difficulties over the 
endorsement.* 

Trouble may also arise from failure to insert the 
KcfNiyw name of a payee in the instrument. At first sight such 
an instrument would appear to be invalid under Sect. 
7 (i), but it has b(“cn held that "Pay order” 

i.s the equivalent of “Pay to my order.”* If, however, 
tlie woni "or" appears before the word "order" as 
will lie the case wlien a printed form is u.sed, i.e. “Pay 
or order," it has l)een held that the instrument 

is bafl.® 

ordMor Transferability is at the basis of negotiability. The 

instrument must, therefore, be in such a state that 
it is either payable to bearer and may thus pass from 
hand to hand without further formality, or must be 
made payable to a particular payee in such a way that 
he may by a mere signification on the instrument itself, 
viz. tile endorsement, transfer his right to receive 
payment to some other person. This latter quality 
is obtained by making the instrument payable to the 
payee's order, and by an important provision of the 
Hills of Exchange Act, 1882,* a bill or cheque which is 
simply expressed to be payable to a particular person 
is taken to be [layable to that person’s order provided 
the ‘instrument ika-s not contain w'ords prohibiting 
transfer or indicating an intention that it shall not be 
Nfqniiubta transferable. I'ull negotiability involves the further 

ctenwiAf of . 

quality that in normal circumstances a bona fide 
transferee; for value may take a good title, notwith- 
standing that his transferor had no title, or only a 
defective one. A fully negotiable instrument indicating 
a liability to pay on the part of reliable and obviously 
solvent persons is therefore, for practicad business 
purjxjses, the equivalent of so much cash, and although 
it is not of course legal tender it forms piart of the 

‘ Sw siing-^by V. Dislntl Bank, 1931'; 2 K.B. 588; [1932] I K.B. 
544 (C,.\.; aiul C hapter V. p. 80. poit. 

* { homiM-rlain v. Young. [1893] 2 Q,B. J06. 

* Jhni . (Xfi Bt)wen, L J. at p* 210. and see ff. v. Baiuiall (iSli), 
Kuss A Ry. 195. This case, however, treats the matter from the 
point o( view of t riminal I..aw, and is hardly an authority. 

* S. 8 (4). ^ 
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general commercial ctirrency. Many persons using the 
cheque system, however, do not wish their cheques 
to become current ; they are concerned only with the 
payment of particular debts or obligations. This can 
be achieved by destroying the second of the two 
qualities discussed above, leaving the instrument 
transferable. Alternatively even transferability may be 
removed from the instrument. 

The protections conferred upon the hanks by the 
Bills of Exchange Act. 1882.^ have made it a counsel 
of prudence to drawers to take steps to this end, for 
otherwise there is alw^ays a risk that through fraud or 
forgery unauthorised |>ersons may obtain payment of 
cheques, with the re.suU that the drawer may lose his 
money, or at the best have to take legal proceedings 
to recover it. i'he .simplest method of obtaining security 
is to insert words in the cheque prohibiting transfer, 
e.g. "Pay Charles Smith only.” It may be doubted 
whether an instrument in this form docs not cease to be 
a cheque since the transfer of it cannot transfer any 
legal rights, and the bank must pay the person named 
and no one else.* It would remain a valid mandate 
from customer to banker. If this course be adopted by 
the draw'er he should clearly delete the words "or 
order” or "or bearer” from the cheque form, ff he 
does not do so, the instrument becomes self-contra- 
dictory. It would appear that such an instrument is 
not negotiable and probably not even transferable. 
It is irregular on its face so that a holder could not be 
a holder in due course. The written word "only” 
should be given precedence over the printed words 
"order” or "bearer.”* 

"NOT NEGOTIABLE” CHEQUES 
The method usually followed, however, is that of 
crossing the cheque "not negotiable,” i.e. of destroying 
the fully negotiable character of the instrument while 

* See below. Chapters V and VI. 

* Sec Bills of Exchange Act, s. 8. 

* For the contrary opinion, see Paget, ap. cit., p. 114. 
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leaving it tranikerable, so that a hinder "shall not 
have and shall not be capable of giving a better title 
to the cheque than that which the person from whom 
he took it had."* Such an instrument "is put on much 
the same footing as an overdue bill.’’* The fact that 
the cheque continues to be transferable is an important 
point often not fully appreciated. 

UXUSTRAnOB 

A bearer cheque crossed “ not negotiable" is stolen. The 
thief persuades the landlord of the local public house to 
cash it for him, and the latter gets it collected through his 
own bank. The publican is liable to refund the money toj 
the true owner, but the banks are probably protected. 

Two points have been raised on the subject of "not 
negotiable" which have not so far been litigated: 
(i) whether these words have the same or any effect 
if they appear ufxm an open cheque; (ii) whether on a 
crossed cheque they should form part of the crossing, 
or may appear anywhere. 

(i) The opinion is widely held that the words have 
no effect if placed on an uncrossed cheque.* This view 
is based on the (.act that in the Bills of Exchange Act, 
1882, the words are always mentioned in conjunction 
with the crossing,* and have no statutory effect 
therefore unless so appearing. It does not follow from 
this, however, that they have no effect at all, or even 
that their effect is not the same as when they appear in 
conjunction with a crossing. A person placing these 
words upon a cheque presumably intends them to have 
a meaning and it is difficult to see that it could be 
any other meaning than that given to them by Sect. 81.* 
To give them a narrower meaning would deprive them 
of all effect, while it would be contrary to common sense^ 
to give them a wider effect. The Bills of Exchange Act, 
1882, does not profess to deal with every possible detail 

‘ Bills of Exchange Act. 1882, s. 81. 

’ Chalmers. of>. cit.. p. 30S. 

* Baget. op ciJ. pp. 151-2 . Slater, Law of Bills, Cheques, and Notes, 

5th Ed,, p. 168, ' 

* SS. 76. 77, and 81. 

* Cheques were effectively crowed before the first CrosMd Qieques 
Act. See p. 34. post. 
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of the law or to crystallise it for ever. Growth is stiU 
possible. The rules of the law merchant are expressly 
saved and these may grow with changing needs.* As 
will be shown later, legal significance has been given 
to the words "account payee" appearing on a cheque 
though nowhere mentioned in the Act. In^Jgggl^s view 
the words should be disregarded because they are 
inconsistent with the words "or order "or “or bearer.” 
This argument would be equally applicable to crossings 
on cheques, and the fact that the statute nevertheless 
gives effect to them seems to be conclusive against it. 

The question of the position of these words on a 
crossed cheque seems to be less difficult. It can hardly 
matter where they appear provided it is on the face of 
the instrument. Sect. 8i refers to "a crossed cheque 
which bears on it the words ‘not negotiable,’ " which 
might reafionably be interpreted "bears anywhere on 
its face.” 

It is perhaps not generally realised that unless the 
cheque is made payable to bearer or becomes so by 
endorsement in blank, the words "not negotiable” 
are of moderate legal value. The thief of an order 
cheque can negotiate it only after forging an endorse- 
ment, under which, of course, the transferee cannot 
take a title. The drawer would, however, be protected 
in cases of fraud not involving forgery, and also gains 
the practical advantage that it is not in fact at all easy 
to negotiate a cheque bearing these words. 

In the event of the person who has obtained pay- 
ment of a "not negotiable " cheque becoming insolvent, 
the drawer from whom it has been stolen will find 
himself without remedy. This has led to the substitu- 
tion or addition of the words “account payee” which 
mr practical purposes ensure that the cheque will be 
collected for the account of the named payee,* and 
therefore reduces the chance of fraud to a minimum. 
This formula is nowhere referred to in the Bills of 
Exchange Act, 1882, and its 'effect depends on judicial 
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‘ See 8. 97 (2) and Goodwin v. RobarU (1875), L.R. 10 Ex. 337. 
■ For a fuller discusnon of this crossing see Chapter VII. 
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interpretation. Its appearance on a cheque has been 
held to have no effect upon its negotiability.^ 

CROSSINGS ON CHEQUES 

Finally, a cheque may be either uncrossed ("open”) 
or "crossed." In mo<lcrn times almost all cheques by 
the time they reach the paying bank have been 
"crossed,"* indeed they are frequently drawn in the 
first instance on a form of cheque which bears a printed 
crossing. We have from time to time had occasion to 
refer to crossed cheques, and have taken for granted 
an elementary knowledge of their significance. Tlie 
crossing may he broadly de.scribed as an instructionTronT 
the drawi'r to liis banker that he is only to pay the 
instrument jirovided certain conditions are fulfilled. 
Wliat these conditions are appears from the type of 
crossing used: i.c. it will either be "general" or 
"special." riie general crossing consists of two 
parallel transverse lines between which are often 
written the words "and company” or an abbreviation 
thereof :* this is a .shorthand method of instructing the 
paying bank to pay the amount of the instrument to a 
banker and to a banker only. The special crossing 
consists in the name of a banker written across the 
face of the cheque, usually between two parallel 
transver.se lines though the words of the sections do 
not require this:^ this is a method of requiring the 
paying bank to pay the cheque to the banker whose 
name appears upon it, and to nobody else. As has 
already been mentioned, the words "not negotiable" 
may be added to either type of crossing.* 

The crossing was not deliberately invented to serve 
the purpose which it now fulfils. Like many valuable* 

' Nationai Hank v. Silke, (1891] 1 Q.B. 435; but see also House 
I'tofvriy Co. of I.oftdon v. London County and Westminster Bank 
(iQisl 84 L.J.K.B. 1846. 

* 1 his is dune by the collecting banker for purposes of clearing. 

* Bills of Exchange .\ct. i88^, s. 76 (i) (a) (fc). 

* Ibid., s. 76 (a). 

* It will be obvious that the subject of crossings is of primary 
importance to paying banks and it will be discussed more in detail in 
Chapter V. 
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discoveries, it originated almost by accident. During 
the eighteenth century the cheque system developed to 
sufficiently imjxjrtant dimensions to necessitate the 
establishment of a clearing system. Payees of cheques 
had taken to leaving the in.slruments with their bankers 
for collection. Originally the b;mkcr had sent a clerk 
round to the paying bank to collect cash. As, however, 
the latter was probably engaged u|>on the same 
occupation, as were all the other banks in London, it 
was eventually foiind convenient for their repre.sen- 
tatives to meet at some central rendezvous and "dear ” 
all these clieques by adding up debits and credits ancP 
striking a balance which could be paiil in cash. This 
Clearing House has been one of the most inqxirtunt 
institutions in banking practice. It has a complicated 
set of rules an<l regulations which are somewhat outside 
the sphere of banking law, but to which the Courts will 
give effect when necessary.* 

It was in this Clearing House that the system of 
crossing cheques arose, presumably for purjwscs of 
record, the name of the banker whose claim was 
cleared being written across the face of the cheque 
between parallel lines. Early in the nineteenth century 
the practice of crossing cheques had sj)read outside 
the Clearing House and it then gradually came into 
common use,* as it was realised that the requirement 
of presentation through a banker was a great safe- 
guard against theft and fraud. 

At that time, however, the Courts regarded the 
crossing as an informal part of the instrument, appearing 
upon it for purposes of convenience — to tamper with a 
crossing was not a forgery and apparently did not 
avoid the instrument since it was not a material part 
thereof. Under the Bills of Exchange Act, 1882, any 
crossing authorised by tlie Act is a material part of 
the instrument, so that obliteration, addition, or 

‘ Cf. Parr's Bank v. Thomas Ashby (1898). 14 T.I..K. 5O3. For an 
account ot the Clearing House and its Rules see Grant, op. cit., p. 
70. 

• In 1852 in Bellamy v. Marjoribanhs (1852), 7 Ex. 389, its nature 
and origin were considered by the Court. 
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alteration will niake it void, unless such obliteration, 
addition, or alteration is authorised by the Act.* Such 
tamperings when made with intent to defraud would 
appear to amount to forgery under the Forgery Act, 

1913* 

The Act expressly provides that the drawer or the 
holtler of an open cheque may cross it generally or 
sj)ecially.® A complete system of crossings may be 
gradually built up, e.g. a holder of a cheque crossed 
generally by the drawer may cross it specially, and a 
later holdf?r may add the words "not negotiable.* A 
cheque sent to a banker for collection, whether open 
or crossed generally, may be crossed by him specially 
to himself,'* 


ISSUE, OPERATION, DISHONOUR 

It is usually considered that a bill of exchange is 
completely inoperative until delivered. The Act pro- 
vides* that "every contract on a bill, whether it be the 
drawer's, acceptor's, or an endorser’s, is incomplete 
and revocable, until delivery of the instrument in order 
to give effect thereto. Provided that where an accept- 
ance is written on a bill, and the drawee gives notice to 
or according to the directions of the person entitled 
to the bill that he has accepted it, the acceptance then 
becomes complete and irrevocable.” Delivery means 
"transfer of possession, actual or constructive, from 
one person to another” ; the first delivery to a person 
taking as holder being called the “issue” of the instni- 
incnt.’ When a form of bill accepted in blank was put 
away in a drawer by the acceptor before issue, and 
was stolen and filled up as a bill it was held that even a 
bofM fide holder for value could not enforce it against 

' SS 64 and 78. 

• 3 & 4 G«o. V. c. if, S. I (1) (2). On the subject of forgeries in 
connection with cheques see Paget, op. cir. Ch. XIX. 

• Bills of Exchange .Act. i882.,s. 77 (i) (t). 

‘ Ibid.. S. 77 (. 1 ) ( 4 ). 

• Ibid., s. 77 (6), As to the effect of this see p. 117, post. 

• S. 21 (I). ^ 

’ Ibid., 8. 2, 
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the acceptor since there had been no delivery.* This 
is, however, somewhat at variance with an earlier 
case where a bill had been tom up and thrown away 
before issue. The pieces were picked up. pasted to- 
gether, and negotiated to a bona fide holder who was 
held to take a good title.* The latter cAse has been 
much criticised, and may perhaps be regarded as over- 
ruled by the former. Both were decided before the Bills 
of Exchange .Act, 1882. The proviso to Sect. 21 (2) 
enacts that “if the bill be in the hands of a holder in 
due course, a valid delivery of the bill by all parties 
prior to him, so as to make them liable to him is con- 
clusively presumed." At first .sight this appears to 
remove the necessity of actual delivery in cases where 
there is a holder in due course, but it is arguable that 
the intention is only to cure conditional or defective 
deliveries. This question has not yet been before the 
Courts. 

The question whether a banker is liable if he pays a 1 
cheque drawn by hi.s customer, but never issued is not ; 
clear. It is not nece.ssarily governed by the same con- 
siderations, for a cheque is for the banker primarily a 
mandate. This aspect will be di.scu-ssed in the chapter 
on the Paying Bank. As a discounter of bills and 
cheques, however, the provisions of Sect. 2X are of 
importance to him. It has already been ob.served that 
a banker upon whom a cheque is drawn is not liable to 
a holder since he is not a party to the instrument, but 
that the drawer is the party primarily liable.^ The 
drawer’s liability, however, is not on all fours with that 
of the acceptor of a bill for his undertaking is not that 
he will himself pay, but that his banker will do so. By 
drawing the cheque he says in effect to the payee or a 
holder “if you present this instrument for payment at 
the bank on which it is drawn, and it is not paid I will 
pay’’; that is to say the obligation depends on the 

fulfilment of a condition. The drawer cannot, therefore, 

• 

* See Baxendale v. Bennett (1878), 3 Q.B.D. 525. 

* See Ingham v. Primrose (1859). 7 C.U.N.S. 82 at p. 85. 

* See p. 41, ante. He may sometimes become liable in tort, 

6~-th.2AAO 


tubiiur oi 

partkt to 
cbe^uo 


Dr«w0r of 
cheque sod 
Acceptor of - 
MU 



LAW OF BASKISG 


iJVnWTf «lt' 

titM to 
noUcf u( 
(^Munnotir 


EmioTMMiMnt^ 


Nottee erf 
dkhocKMtr to 
•Mtoncr 


58 

be liable unless and until the cheque is presented and 
dishonoured, except in cases where presentment is 
excused,* for example if the drawer has no accotmt at 
the bank on which the cheque is drawn, or no arrange- 
ment for his cheques to be met there, there is no point 
in jiresentment.* Tlie fact, however, that the holder has 
reason to believe that the instrument will be dis- 
fionoiired on presentment, as where the paying bank 
is insolvent, is no excuse for failure to present.* 

' Again the drawer of a cheque differs from the acceptor 
of a bill in that he is entitled to notice of dishonour.* 
This has been questioned, but the general provisions 
of the Act apjjly to cheques unless otherwi.se declared. 
Notice of distif»nour is seldom necessary in practice 
as it is excused in the following cases: (i) where the 
drawee is as between himself and the drawer under no 
obligation to pay the bill, e.g. absence of funds, and 
(ii) where the drawer has countermanded payment.* 

A true endorsement is a signature by or on behalf of 
a fKiyee or endorsee made with the intention of passing 
the property in the instrument or, in the case of accom- 
modation parties of making himself liable for the pay- 
ment tliereof. Cheques are not as a rule endorsed in 
this way, since the payee usually himself presents the 
instrument for payment either personally or through 
his bank. Actually, of course, in such cases the payee 
docs place his signature on the back of the instrument, 
but he does so by way of acknowledgment or receipt, 
riiis is not an endorsement within the meaning of the 
.\ct.® The qviestion wdiether the paying bank is entitled 
to insist on an endorsement of this type is considered 
in Chapter V. 

The holder of a cheque is, of course, entitled to hold 
an endorser liable if the cheque is dishonoured, and 

• .Sre Bills of Exchange Act, 1882, s. 46 (2). 

• Ihiii .s. 46 (2) (c). anil see Wirth v. /Justin (1875), L.R. loC.P. 680. 

’ Iliiii , s, 46 (2) (a). 

• iee Bills ol Kxchange Act,, 1882, s. 48, and ct. May v. Chidley, 

' 1 8114 I Q.H, 451. 

‘ lUd.. s. 50 (2) (c), (4). (5). 

• See s. 2 and s. 8 (3) : also Keme v. Beard (i860), 8 C.B.N.S. 372 
at p. 382. 



CHEQUES 


59 


in such cases notice of dishonour should always be 
given, as it will only very exceptionally be excused.* 
If due notice is not given the endorser’s obligation to 
pay is discharged.* The rules relating to the giving of 
notice are common to bills and cheques. They are set 
out in Sect. 49 of the Bills of Exchange Act, and the 
student should already be familiar with them. Sub- 
sects. 12 and 13 of Sect. 49 should be particularly 
noted in the ca,se of cheques. They deal respectively 
with the time within which the notice must be given, 
and the position where the dishonoured instniment is 
in the hands of an agent. This last rule is particularly 
important to collecting banks and will be further 
considered in Chapter VI. 

It is not nece.ssary and would be unusual to note an 
inland cheque for non-payment, though the Act 
makes provision for it,® but a foreign cheque must be 
duly protested for non-payment. If not, the drawer 
and endorsers are discharged unless the instrument does 
not on the face of it appear to be foreign,* "It is no 
part of the definition of a cheque that it should be an 
inland bill,"* and it will from time to time happen that 
a British bank will have to handle a foreign cheque. 
This will commonly occur when a customer, having 
gone abroad, draws a cheque on his bank in England 
or when a foreign correspondent draws a cheque on 
his English principal; these are "foreign” cheques.® 
Usually, however, the customer will use his own 
cheque book, and not insert the place of drawing, so 
that the instrument will appear to have been drawn 
in the British Isles and the holder may treat it as an 
inland cheque.* It may appear that the endorsements 
or some of them are foreign. In such cases protest is 
not technically required since foreign endorsements 
do not alter the character of the instrument, but it is 

* Bills of Exchange Act. 1882. s, 50 (2). 

’ Ibid., s. 48. 

* Ibid., s. 51 (l). , 

* Ibid., 8. 31 (2). 

* Chalmers, op. cit., p. 289. 

* See Bills of Exchange Act, 1882, s. 4 (x). 

’ Ibid., s. 4 (2). 
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in fact advi«ible, as it may be necessary to sue the 
endorsees abroad, and the formal protest may then 
facilitate the proceedings. 

A protest is a formal document drawn up and exe- 
cuted by a notary public who is an officer recognised 
by the Courts in all civilused countrie.s, and whose 
"acts" are accordingly accepted in all such Courts. 
If a foreign cheque or bill is dishonoured, it should be 
taken to a notary who should be instructed to present 
it again. When it is again dishonoured he will make a 
"note" on a slij) of paper, .setting out the answer given 
by the party dishonouring the instrument, as "no 
effects" or "no advice.” This is called "noting"; the 
note being initialed by the notary and attached to the 
instrument. At the same time a copy of the note is 
entered in the notary's register, together with an 
identification mark placed on tlie instrument. The 
notary tlien draws up his formal "act of honour" 
testifying tliat he presented the instrument on such 
and such a dat*' and received the answer "no effects" 
or as the case may be, and "protesting" such dis- 
honour and liolding all the parties to the instrument 
liable for the amount of the instrument, and the costs, 
and for damages. If the services of a notary cannot be 
obtained at the place of dishonour, any householder or 
substantial resident may give a certificate to the same 
effijct in the presence of two witnesses.* 

' Hills of ICxchiuigc Act, 1882. s. g4 — a form which can be used 
on such an wcasion is given in Schedule I of the Act. The formal 
rules as to protest are contained in s. 51. 



CHAPTER V 

PAmG THE CUSTOMER’S CHEQUES 

As we have seen, a banker borrows money from his 
customer on the terms that he must repay it to him, 
or at his order, against the presentation of a mandate, 
or cheque, to that effect. Two main subjects for dis- 
cussion arise upon this : (a) whether at the time when 
the cheque is presented the banker is under the liability 
to pay the amount for which it is drawn ; (b) whether 
he is liable to pay upon that particular cheque; in 
other words, is the cheque in order ? 

The banker’s obligation to pay cheques de}-)ends in 
the first place on certain general considerations, of 
which the most obvious and fundamental is that the 
relationship of banker and customer must still be in 
existence; the question of its termination, however, 
requires separate treatment.'^ 

Again the banker is entitled to refuse payment if he 
has been ordered to do so by a Court of competent 
jurisdiction. It may be that some third party, claiming 
that the money paid into the account doe.s not belong 
to the customer or is held by him in trust, has obtained 
an injunction restraining the banker from paying it 
away.* Disobedience to such an order would be a 
contempt of Court, and the banker would run grave 
risk of becoming liable to the party obtaining the 
injunction for the amount paid away. 

GARNISHEE PROCEEDINGS 

A more likely case, however, is that of a third party 
who has obtained judgment against the customer, ob- 
taining an order from the Court by which the balance 
of his account at his bank is attached for the purpose 
of |>aying the amount of the. judgment debt. The pro- 
cedure for obtaining such an order, which is called 

• See Chapter XII. * See e.g. p. 176. post. 
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technically a garnishee order, is of some importance to 
bankers and calls for disctission. It is governed by 
Order XLV, r. i, of the Rules of the Supreme Court of 
Justice under which money owing from third parties 
to a judgment debtor can be made available to satisfy 
the judgment against him. 

nXnSTBATIO]* 

A ha.s obtained judgment against B for £ioo and C 
owes to B. C, may l>e f>rdcred by the Court to pay 

over /kk> to A instead of to B. 

The steps wliich are normally followed in garnishee 
prtKci'dings may be summarised a.s follows — 

A, the judgment creditor, swears an affidavit in 
whicii he sets out that there is a judgment or order of 
the Court in his favour against B, the judgment debtor, 
wliich is still unsatisfied and amounts to £X, and that 
who is called tlie garnishee, is indebted to B and is 
within the jurisdiction of the Court. He next applies to 
the Court on the strength of this affidavit for an order 
that “all debts owing or accruing from C shall be 
attached to answer the judgment or order” against B. 
The Court will then make an order that C shall show 
cause why he should not pay the money, which he owes 
to B, to \ and tittless (nisi) he is able to do so will make 
a linal order tliat he shall pay over so much of the debt to 
A as will satisfy his judgment order. A payment into 
Court, or to the judgment creditor A, under such an 
order ojK-rates as a full and final discharge of C’s debt 
to B pro tunto. The first of the,se orders is called a 
garnishee order nisi and the final order a garnishee 
order absolute. "Tlic procedure which has just been 
dc'seribed is that e.xisting in the High Court, but in the 
County Court there is a procedure which is substanti- 
ally similar, originated by means of a summons served 
on C and calling upon him to show cause why he shotild 
not make payment to A. 

It would ap{>ear at first sight that the customer's 
balance at liis bank, being, as we have seen, simply a 
debt due to the customer from the banker, could be 
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attached by a judgment creditor in this way. By the 
words of Order XLV, r. i, however, only "debts owing 
or accruing due" from a third p)arty to the debtor 
can be attached, and the question was raised in the 
Joachimson Cose* whether the banker’s debt to his 
customer can properly be regarded as "owing or 
•accruing due" until after the demand has been made. 
The money is clearly not diie until the demand has 
been made, and "accruing due" is usually considered 
to mean automatically falling tluc upon some future 
date, e.g. a debt which is repayable by instalments. 
If, however, the creditor has to fullil .some condition 
before the debt is payable, it is not regarded as accruing 
due until the condition in question has been complied 
with. The service of the garnishee order nisi upon the 
bank operates in law, however, as a demand made in 
the customer’s name,* and the balance can therefore 
be attached. This view of the operation of the gar- 
nishee order nisi has been attacked by Paget* on the 
ground that the order nisi ought never to issue unless 
the debt is already accruing due, which ex hypothesi 
it is not until the order nisi has been served on the 
banker. Although this may be logically sound, it is 
clearly only just that when a judgment debtor has a 
balance at his bank, it should be made available easily 
to satisfy the judgment creditor, and the procedure of 
the garnishee order is very much the most convenient 
way of attaining that object. 

Where, however, anything more than a demand is 
necessary before the debt accrues due it would appear 
that the balance cannot be garnisheed. In the case of 
deposit accounts,^ the usual terms of borrowing by 
the banker are that notice must be given of intention 
to withdraw and the deposit receipt or book be returned 
to the bank. A balance on dep>osit on such terms 
cannot therefore be garnisheed, and although there 
appears to be no reported case in the High Court to 

‘ [1921] 3 K.B. 110, and sec p. ^4. ante. 

* Bankes and Warrin^on, L.JJ .. in the Joachimson Case, supta. 

* Op. cit.. p. 30. 

« See Chapter VIII. 
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tfii* e&oct, ntmteious decisions have been so given in 
the County Courts. Deposits are sometimes acc^ed, 
payable on demand, and such are presumably attach- 
able on the principle of the Joachimson judgments.^ 
Again, deposits are sometimes accepted repayable after 
receipt of a certain period of notice, e.g. seven days. 
Such cases might give rise to difficulty since it could 
be argued that the service of the order nisi operates 
as the necessary notice, and the question would then 
arise whether the banker should honour his customer's 
demands for payment in the meantime. It is the 
writer's opinion that he could do so, but the {x>sition 
is by no means clear. Again, balances held at foreign 
branches of the bank are not to be regarded as "debts 
due or accruing due ’’ within the jurisdiction.* 

The usual form of order nisi attaches the whole of 
the debt "due or accruing due" from the third party 
to the judgment debtor, and the bank therefore cannot 
safely honour any of its customer’s cheques after receipt 
of the notice, even if there is reason to suppose that 
the amount of the judgment debt is less than the 
balance of the account. Were evidence to the latter 
effect to be produced to the bank manager, he might 
perhaps exerci.se his discretion and allow the account 
to be drawn on. 

ILLTTSTBATION. ROGERS v. WHITELET* 

Rogers had an account at the banking department of 
Whiteley's which wa-s in credit £6800. Judgment was given 
against him for £6000 in an action and the judgment 
creditor obtained a garnishee order wiit ordering that "all 
debts owing or accruing due ’ ' from Rogers should be 
attached to answer the sum of £6000. This order was 
served on Whiteley's. .\fterwards various small cheques for 
sums totalling less than £800 w'ere presented for payment, 
which was refused. Rogers accordingly sued Whiteley's 
lor damages for wrongful dishonour of his cheques. 

Held : That the order attached the whole of the moneys 
in the account and that the garnishee was entitled therefore 
to refuse payment of the cheques. 

* Supra. 

* RtcJmrdson v. Richardson, [1927], P. 228. 

* [1892] A.C. 1 18, 
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Moneys paid into the account after s<Tvice of the 
order His* are dearly not attached by it. The dd 
account diould therefore be ruled off and a new one 
opened, to which all such moneys may be credited 
and out of which cheques subsequently presented 
should be paid. It would not appear that there is any 
legal duty on the bank to adopt this course, but it is 
clearly expedient that it should do so. The customer 
should naturally be informed of what has happened. 

Again, the order has no conclusive operation until 
it is made absolute, so that no payment should be 
made to the judgment creditor in the interval. 

The form of order nisi used mentions a date and time 
when the garnishee may appear before the Court. 
This is to give him the opportunity of putting forward 
any reason why the money should not be paid over 
to the judgment creditor. If there are no such reasons 
he may appear and pay the money into Court less the 
costs to which he has been put. When the bank 
desires to take objection, the matters on which it is 
founded should be sworn to in an affidavit and brought 
to the notice of the Court at the hearing. The following 
are the types of facts most likely to ari.se — 

(a) The account may be overdrawn ; this causes no 
difficulty. 

{b) The amount of the balance, or part of it, may 
ha.ve been assigned by the customer to a third party 
,and notice given to the bank. If this be .so, and the 
assignment be genuine, the amount assigned has 
ceased to be the property of the customer as from the 
date when the assignee had notice and cannot there- 
fore be attached.^ The drawing of a cheque does not 
amount to an assignment,* and a cheque drawn pre- 
viously to the date of the garnishee order nisi should 
not therefore be honoured. 

(c) The bank may be entitled to set off a debt due 
to itself at the time of the order nisi against the amount 
of the balance, but this must be a liquidated amount. 

See JttMstin v. Sevtro Sibirsho etc, [1933] * K.B. 47 and p. 34, 
ante. * See p. 33, ante. 
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i,e. a known or calculable sum, and not merely in the 
nature of a general counter-claim.* 

{</) The balance may not belong to the customer in 
hLs own right, e.g. the account may be a trust account. 
In this ca.se the judgment debtor clearly has no title 
to the money, and if the bank is aware of the position 
it would appear to be its duty to bring the matter to 
the attention of the Court. 

1LLU8TRAT10M. HANCOCK r. 81IITH* 

The plaintiff was judgment creditor of the defendant, 
a stfx;kbroker. Ho obtained a garnishee order nisi on the 
defendant's bank l>alance. All the money in the account 
was clients' money, though if the Rule in Clayton's case 
applied* it would not have been po-ssible for certain clients 
to cstiiblish their rights. 

if eld : That as no part of the moneys in the bank 
belonged to the debtor, the judgment creditor had no right 
to any of it. The Rule in Clayton’s case could only be 
applied (ii case of conflict tietween the client.s. 

Yet SO long as the order stands the bank is entitled 
not to pay cheques drawn on the trust account.* 

{e) The debt garnisheed must belong to the judg- 
ment debtor alone so that if it is due on a joint account 
it cannot be attached.^ 

(/) The judgment debtor may be wrongly described 
in the order nisi. Tiu.s is an important point. The 
bank is entitled to be certain beyond a peradventure 
that it is the customer's account which is being attached, 
because if the customer’s cheques are dishonoured the' 
position will be serious. It may, therefore, disregard 
any order which may describe the customer inaccur- 
ately, e.g. as by a "WTong Christian name.* 

(g) The order attaches prima facie to the amount of 
the balance as it stands in the books of the bank, e.g. 
to cheques uncleared but credited.^ This is a question 
of intention however, as the crediting may be for con- 

* See Tapp v. Jones (1875), L.R. 10 Q.B. 591. 

* (1889). 41 Ch.D. 456. • See p. 166. 

* Plunkett V, Barclays Banff Ltd., [1936] 2 K.B. 107. 

‘ .Macdonald v. Tacquak Gold Mines Co. (1884). 13 Q B.D. 535 - 

* Moore v, Peachey (1892), 8 T.L.R. 406. 

■ Jones &• Co. v. Covtniry. [1909] * K.B. 1029. 
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venience and is not necessarily conclusive that the bank 
has constituted itself a holder of the instruments.* 

(A) The balance may not be accniing due, as in the 
case of the usual deposit account already discussed, 

OTHER CONDITIONS OF LI.ABILITY 

A further obvious condition of the banker's liability 
is that the customer's account must be in credit. There *"'*'** 
is, however, the im{x)rtant difference that if he pays 
a cheque after the relationship lias terminated, he 
may well not be able to recover the money, while if 
the payment of the cheque leads to an overdraft the 
banker is entitled to be put in funds. The account i.s'-' 
to be regarded as in credit if there is a balance in the 
customer’s favour or an agreement by the banker to 
allow an overdraft. If the customer has more than one 
current account, and draws cheques upon an account 
which is not sufficiently in funds to meet it, it would 
appear that the banker may, if he choo.ses, combine the 
two accounts. The ca.ses on combination of accounts 
are all cases w'here the banks have done this for their 
own advantage,* but there appears to be no reason why 
the same should not be done in all cases unless the 
customer indicates that it is not his wish. It might, 
however, be considered that the drawing of a cheque 
upon a particular account amounts to such an indica- 
tion. Conversely, if the customer has more tlian one 
current account and draws a cheque generally, the 
banker would appear to Ije under the obligation to 
combine them if necessary.’ 

Further it is clear that the customer is only, en- 
titled to have his cheque paid at the branch at which 
he keeps his account. 

* Underwood y. Barclays Bank, [1924; I K.B. 775, and see below, 

P 113. 

* See Chapter XI, p. 223 fi>r further discussion. 

* There appears to be no deci.sion on this point, thoufjh a statement 
of Swift, J., in Gfeenhalgh v. Union Bank of Manchester, [I 9 * 4 J 
2 K.B. 153, is sometimes referred to^ He said that “ a banker has no 1 
right without the consent of his customer to move either assets or 1 
liabilities from one account to another." This statement, however, 
was made in a case which had nothing to do with honouring cheques, 
and should not be read out of its context. 
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On*. Helyar, had an accoant at the Glastonbury branch 
of Stuckey's Bank (a local Somerset bank of the time). He 
owed the defendant /3Q and gave him a cheque for that 
sum drawn on Glastonbury. The defendant lived near 
Bridgwater, and therefore presented it at a branch of the 
l>ank in that town where he received payment. When the 
cheque was sent through to Glastonbury it was found that 
there were no assets. The plaintiff was the officer in those 
days appointed to represent the bank, and he brought the 
action to recover the money paid to the defendant on the 
cheque. 

Held ■ The Bridgwater branch were not bound to honour 
Helyar's cheques, and could not be considered to have 
paid this cheque as his bankers. They had rather been 
acting as the defendant's agents to collect, and having 
failed to do so. owing to the drawer's lack of assets, they 
were entitled to be repaid the money which they had in 
effect advanced. 


Pvadi tat 
f wholt amauni 


An infere.sting con.sequence of thi.s rule is that if a 
customer draws a cheque upon a branch where his 
account is not sufficiently in funds he is not entitled 
to have the accounts at other branches combined so 
as to provide for payment.* 

The cheque should be presented for payment in 
business hours, otherwise it would apjjear that the 
bank is under no obligation to pay it. (Cf. Atkin, L. J.’s, 
judgment in Joachimson v. Swiss Bank.)^ It is not, 
however, a breach of duty on the part of the bank to 
pay after business hours, at any rate if payment is 
made within a few minutes of closing time.* 

The banker is under no obligation to pay part of 
the sum for which a cheque is drawn in a case where 
the account is not sufficiently in funds to pay the 
whole. Indeed it is very doubtful whether he can 
properly do so ; the mandate is for a specific sum, and 


' 7 E. & B- 5»9; and sec per Atkin, L.J., in Joachimson 

V. Stviis Bank Corporation, [19Z1] 3 K.B. no at p. 127. 

* As to the position of the branches in relation to each other and 
head nStaa-aee n onj 


• [1921]. 3 K.B iiosTV. 127. 

* Sec Baines v. Kationai Provincial Bank (1927), 32 Com. Cas. 216, 
where the ch<que was presented and paid at 3.5 p.m., the bank 
normally closing at 3 p.m. 
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,tbe payment of any other sum is prim* fucu not in 
HccOTdance therewith. It may be argued, howevw, 
that the mandate may be read as meaning "pay £x 
or such smaller sum as may be to my credit," and if 
there is a genuine ambiguity, the banker is entitled 
to his own interpretation.^ It may be doubted whether 
there is a real ambiguity in such a case. The banker 
may, however, pay the whole amount as ordered, and 
debit his customer with the difference. 

The question has been much discussed whether the 
holder on being informed that the assets are insufficient 
can pay the amount of the deftciency into the drawer's 
account and present the cheque again.* It is difficult to 
see how, in the normal case, the holder could ascertain 
the amount of the deficiency without a breach of 
confidence on the part of the banker.* .Apart from this 
it is not clear that any authority can be implied in a 
banker to accept gifts on his customer’s behalf, al- 
though exceptionally he might do so from an accredited 
agent. 


ILLUSTRATION. RECKITT v. NUKBURNHOLME* 

T was the defendant's solicitor. He obtained from her 
a cheque for £5000 made payable to himself. He knew from 
his own knowledge that her account was overdrawn, so he 
paid in a cheque for a large amount drawn fraudulently on 
the plaintiff's banking account over which he had a power 
of attorney. He then presented the defendant's cheque, and 
received jjayment. The plaintiff sued the defendant to 
recover the money, and succeeded. It w'as held that the 
defendant's bank were her agents to receive money from 
her solicitor. 

The account must be in credit, so that if the banker 
has received funds which he has not had time in the 
ordinary routine of business to place to the credit of 
the account he is not liable for dishonouring cheques 

’ See p. 72, post, where the matter of ambiguous instructions is 
more fully discussed. 

• See opinion to this effect in Questions on Banking Practice, 
published by the Bankers' Institute, 7th ed., Q. 490. 

• See Toumier v. National Provincial Bank, [1924] l K.B. 461 
and Chapter III, p. 17. ante. 

• (1929), 45 T.L.R. 629. 
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which can only be met with the use of such funds.^ 
Usually, when his cheques are outstanding, a customer 
paying in funds will make arrangements for them to 
be immediately a ^ilable . Moreover, if the funds paid 
in are not in the form of legal tender but are negotiable 
securities such as cheques, as will commonly be the 
case, the banker must have time both to collect and 
credit the amounts. If the amount, e.g. of cheques 
paid in, is once credited to the account it becomes avail- 
able, in the absence of any indication to the contrary, 
to be drawn upon by the customer notwithstanding 
the cheques have not been cleared,* and remains 
available until the account be altered, e.g. by a debit 
entry after tlie dishonour of the cheques in question.* 
A practical problem of some difficulty which may 
arise when the credit balance is small is concerned 
with the order of payment of cheques simultaneously 
presented at the clearing. No rule has been established 
by the Courts for dealing with such a situation, and it 
does not appear that any settled practice is followed 
by the banks. (Clearly, any cheques for sums greater 
than the balance can Ih‘ disregarded, and in dealing 
with the others, probably the simplest plan is to pay 
them in the onler they come to hand until there are 
not sufficient funds to pay the smallest one left. ^ Some 
bankers, however, pay the largest cheques first, and 
others as many small ones as possible.* In the event 
of the customer complaining, the banker could possibly 
contend that as his instructions were ambiguous he 
was entitled to exercise a reasonable discretion.* It 
is, however, questionable whether a person in receipt 
of in.structions which he realises to be ambiguous is 
entitled to act upon his own interpretation of them, 

‘ See Marzftli v, Wt7<tam5 (1830), i B and Ad 415 at p. 424, 
‘"wiU^in a reasonable time after they receive the money.” 

• Cafutal and Counties Bank v. Gordon. [ii>o3] A.C. 240, at p. 249, 
and ace p. 134. pou. 

• Paget thinka that the law on this point is doubtful ; 4th Ed., 
p. i8o. 

* Sc'« Paget, o/>. cU., 185 : Minty, Law Relating to Banking and 
Foreign Exchange, 2nd Ed., p. 173. 

* See H'cstmiNSlar Bank v. HUtw (1926), 43 T.L.R. 124, and p. 72, 

post. 
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at any rate if it is reasonably possible to communicate 
with the giver of them, and it may be that the only 
safe course to pursue is to inquire of the customer as 
to the order in which he desires to have the cheques 
paid. 


OBEDIENCE TO TERMS OF MANDATE 

The second main question of whether the banker is 
entitled to pay a particular cheque raises some of the 
most difficult practical problems of banking law, and 
requires detailed discussion. The cheque contains the 
tenns of the customer’s order, usually simple enough, 
and it is a primary and fundamental obligation of the 
bank to obey the terms of this mandate exactly as they 
are given. On making a payment in accordance with 
the customer's mandate the banker has discharged his 
debt to that extent, and debits the account with the 
amount, but it is a condition of his right to do so that 
he should have obeyed the order exactly. At Common 
Law there seem to have been no exceptions to the 
application of this principle, but under the Bills of 
Exchange Act, 1882, the position has been modified 
in two very important particulars, viz. 

(i) w hen payment is made to a holder who has taken 
under a forged endorsement, and 

(ii) in certain cases where payment of a crossed 
cheque is made in accordance with the crossing, and 
other requirements of the statute. The.se two cases 
require careful examination,* but it is important to 
realise that apart from them the paying banker’s 
duty to carry out the terms of the mandate is abso- 
lute, and that if he fails to do so, however high a 
standard of care he may have displayed, his right 
to debit the account is lost. 

If the form of cheque which was discussed in some 
detail in Chapter IV be looked at, it will be seen that 
the most obvious terms of the order are that the bank 
should pay a fixed sum, vii. £1000 to Alfred Jones 
or to hfe order. The cheque also bears the drawer's 


* See p. 84 and p. 99, tt stq., post. 



. LAW or BANKING 


liwonwi 



Ambliiuity 


7 * 

signatute, and a date and place of drawing which are 
not part of the order, but are material parts of the 
instrument. 

As far as the order itself is concerned, therefore, the 
banker can only go wrong in one or other of two ways, 
Iviz. (a) by not paying the correct amount, or {b) by 
[not paying it to the payee or prbper holder. 

As to the amount, it is unlikely that any error will 
occur over this in cases where the cheque is presented 
for payment in the same condition as it left the drawer. 
Should there be one, the bank are clearly not entitled 
to debit the account except }x>.ssibly in the case of 
writing and figures being .so badly made that it was 
reasonably possible to misread them. But if the writing 
is as illegible as this, it should almost certainly strike 
the cashier that the order is not clear, and his duty is 
then to refer the instrument to the drawer; there is 
no obligation to pay an obviously ambiguous mandate, 
rather the reverse.* 

The question of ambiguity in the mandate is a very 
imjwrtant one. It is a principle of the law of agency 
that when an agent receives instructions which are 
reasonably capable of more than one meaning and 
bona fide takes action thereon, he will not be liable for 
breach of duty though the action actually taken was 
contrary to the intentions of the principal.* This 
principle is applicable to instructions given to bankers.® 
It would appear, however, that if the ambiguity is 
obvious, or appreciated by the mandatory it is his 
duty to ask for further instructions, though he may 
be justified in acting upon his own interpretation in an 
emergency. This principle could only protect the 
bank in the unlikely event of both words and figure 
reasonably appearing to indicate some amount different 
from that intended by the drawer. 


• Cf. London Joint Stoik Bank v, McMtUan, [1918] A.C. 777. 
P»get. op. at., p. 181, Buggers the proper answer as "cheque 
UTCsigular, reqiktrcii con&rniation. 

• /rfiand v, LtfingUon (1872), L.R. 5 H.L. 395. 

• H'cx(iMaa«r Bank v. Hilton (19*6). 43 T.L.R. 124— 4 t has 
already bees relerred to earlier in this Chapter. 
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ALTERATION OF CHEQUES 

There remain the cases where the cheque is altered 
between drawing and presentation. This may occur in 
the following ways — 

^i) the spaces for words and figtires may have been 
left blank by the drawer and sub.sequently filled in ; 

(ii) the words and figures may have been filled into 
the appropriate spaces in such a way as to leave room 
for the insertion of further words and figures, and such 
words and figures may actually have been inserted so 
that the amount of the original drawing will have been 
altered ; 

(iii) the words and figures may themselves have been 
altered, no doubt in order to increase the amount of 
the original drawing. 

(i) This case does not cause much difficulty. Sect. 
20 (i) of the Act gives the person in possession “ prima 
facie authority to fill up the omission in any way he 
thinks fit," and it has never been suggested that a 
banker acting honestly in paying such an instrument 
is not entitled to debit his customer with the amount, 
notwithstanding that the cheque has actually been 
filled in contrary to the instructions of the drawer. The 
drawer would in such a case be estopped from denying 
that the terms of the mandate as presented were his 
own.^ The considerable difficulties which may l>eset 
holders of instruments originally issued in an incorrect 
form do not affect the paying bank.* 

(ii) The case of the instrument drawn with gap.s so 
that it can be altered without any actual tamp>ering 
with the writing upon it has caused difficulty. It is 
now clear that if gaps are left in the spaces provided 
for the insertion of the words and figures indicating 
the amount of the draft, and if into these gaps further 

• a. London Joint Stock Bank v. McMillan. [igiS] A.C. 777 per 
Lord FinUy at p. 8S1 "ii a customer signs a cheque in blank, and 
leaves it to a clerk or other person to hU it up, he is bound by the 
instniment as filled up by his agent." 

• E,g. Ll^ds Bank v. Cooke, [1907] i K.B. 794 ; Smith v. Prosier, 
{ 1907 ] a K.B. 735 . 

7— (L.t44S) 
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words and fig^iires arc inserted so as to raise the amcnmt 
of the order, and if when the instrument has been so 
altered a reasonably careful cashier would not notice 
that it had been tampered with, the bank, on payment 
of the amount as altere<l, are entitled to 'debit the 
customer's account therewith. 


ILLU8TRATI0V. LOBDOJT JODTT 8T00K BAMK r. 

■emuUAH' 

McMillan and Arthur were a firm of stockbrokers and 
were customers of the London Joint Stock Bank. A 
confidential clerk, part of whose duties was to prepare 
cheqiK-s for signature, drew a cheque payable to the firm 
or Iwarer leaving a blank in the space for the words of the 
amount, and in the space for the figures the numbers 
2:0:0 with a gap Ijctween the £ symbol and the 2, and 
lx-t\v»>trn the 2 and the first o. He obtained the signature 
of one of the partners to this instrument and then added 
the words "one hundred and twenty pounds” in w-riting, 
and altered the 2 to read 120 by inserting a 1 and a o on 
either side of the 2. He then presented the cheque at the 
bank and received ^120 over the counter. The firm’s 
account was debited with this amount to which they 
rai.si'f I objection , 

Held by the House of Ixirds that the customer must bear 
the loss and that the item was properly debited. 


This decision, one of the most important in the his- 
tory of banking law, was rested upon two main prin- 
ciples. The one. which seems to have been favoured 
by the majority of the lords, that the customer owes 
to hi.s banker a dut3' to exercise reasonable care in 
draw'ing up his mandate to his banker, and to prepare it 
in such a way as to safeguard the banker from being 
imposed upon by the addition of extra words or figures ; 
the other on the principle that the drawer was estopped 
in the circumstances from denying that he had author- 
ised the filling up of the blank spaces in the cheque 
in the way they actually were filled up. The duty 
imposed under the former principle is capable of wide 


• L1918] A.C. 777. 
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application, although so far it has not been much used.* 
and seems to mark a fresh development of the law. 
as there is no similar duty on the drawer of an ordinary, 
bill of exchange,* Dr. Hart, however, contends* that 
the decision is really founded on the estoppel, and 
involves no new departure,* a view, however, which is 
not generally shared, for even he admits that two out 
of the five law lords who took part in the decision 
were expressly against his vi^w. 

In Greenwood v. Martins liank,^ Scrutton, L.J., 
discusses the scope of the dt^cision in the McMillan 
Case, and expresses the important opinion that it 
establishes that there is “a continuing duty on either 
side to act with reasonable care to ensure the projH;r 
working of the account.” 

(iii) "VVhere the words and figures are actually altered, 
usually, of course, so as to increase the amount of the 
order, it is clear that the banker is not entitled to debit 
the customer's account with the money paid away.* 
The mandate was to pay a certain sum of money, and 
the banker has paid a different sum; the fact that no 
reasonable inspection could have revealed the alteration 
does not therefore help him.* It would appear also 
that he cannot even debit the customer v.ith the orig- 
inal amount of the cheque. An order to pay a certain 
sum, e.g. £7, is an order to pay that sum only, and is not 
carried out by paying a different sum, say £77. Again 

* It was unsuccessfully invoked in Slingsby v. District Bank, 
[1931] * K.B, 588. when an empty space had b^n left between the 
name of the payee and the words "or order” of which a fraudulent 
solicitor took advantage to insert the words "per Cumbcrbirch & 
Potts" (the name of his firm) as a result of which he was able to 
obtain payment of the cheque. It was held, however, that the form 
of words "Pay AB per CD" (as to which see post, p. 8o) which was 
unknown to the drawer was not in sufficiently common use to make 
it unreasonable or negligent conduct to leave such a space as the 
drawer bad left in this case. 

* See Sckolfield v. Londesborough, [>896] A C. 514. 

* Op. cit., 4th Ed., pp, 384. el seq. 

* Tbere was a much earlier case. Young v. Grote (1827), 4 

Bing. 353, to the same eiiect, but this bad generally been regarded as 
wrongly decided. , 

‘ [*932] I K.B. 371 at p. 381. 

* it is, however, possible that even in such cases the question of 
negligence by the drawer may arise, e g. if he fills in words and 
nnmorals in pencil. 
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the words and figures specifying the amount to be paid 
are clearly a material part of the cheque, and their 
alteration therefore avoids the instrument.^ If the 
cheque is void as a bill of exchange, it is arguable that 
it U also void as a mandate as from the time of the 
alteration, though it i.s possible in theory to distinguish 
iK'twcen its functions as a negotiable instrument, and 
as an order on a banker. It is true that when the altera- 
tion is not apparent, a holder in due course may enforce 
payment according to the original tenor of the instru- 
ment,* but this preservation of rights to a third party 
would not appear to confer any Q^-otection upon the 
banker. 


ENDORSEMENTS 

In the case of an order cheque failure to make 
the payment to the payee or endorsee will only arise 
in practice where there is some irregularity in the 
endorsement. This is so because the banker will not 
pay the juiyee of a cheque, even if he be the drawer 
himself, without obtaining an endorsement. On the 
face of it this practice requires legal justification. The 
primary object of an endorsement is the transfer of the 
instrument, and there is no object in a payee who 
him.self requires payment giving an endorsement. This 
endorsement no doubt operates as a receipt, and the 
banker is entitled to have a receipt, though whether he 
can require to have it endorsed upon the cheque is 
another matter, which is discu.ssed more fully below.® 

If the instrument is payable to bearer, the banker is 
clearly entitled to pay any bearer provided he act in 
good faith. 

Irregularity in endorsement may occur (i) through 
a payee failing to endorse correctly, or (ii) through 
an apparently regular endorsement being forged or 
attached without authority. 

(i) It is very easy to make a mistake over the endorse- 

* Bills of Exchange Act, 1882, S. 64 (i). 

* See proviso to S. 64 (i), supra. 

' See p. 101, post. 
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ment, and if the banker pay a cheque upon an irregular 
oklorsement he will be unable to rely upon the protec- 
tion given by the Act (i.e. Sects. 6o and 8o). Should'^ 
payment be made to the persons actually entitled, it 
would appear that the drawer’s account can be properly 
debited despite the irregularity — slight mistakes are 
queried by the paying bank with the collecting bank 
which then re-presents the cheque with its own con- 
firmation, and notifies its customer of its action. In 
view of the possibility of fraud, however, it is clearly 
of the greatest imp>ortance that the cashier of the 
playing bank should take great car#, and observe the 
requirements of the law. The endorsement must, of 
course, be written on the bill it.self, ^ though writing 
would app)ear to include printing provided this is duly 
authenticated, e.g. where a company's endorsement is 
made by means of a rubber stamp. Irregularities may 
arise in a number of ways, and arc most commonly 
caused by inadequate or erroneous de.scriptions of the 
payee, or by signatures app)endcd on behalf of payees, 
particularly in cases where the payee is a corporation 
for whom some natural pwrson is signing. The requi-* 
sites of a valid endorsement are given in Sect. 32 of the 
statute, which should be referred to. The possible cases 
of difficulty are very numerous, and exhaustive sets 
of illustrations are given by some of the textbook 
writers.* Most of the banks issue detailed instructions 
to their cashiers on this subject, but it is believed that 
in practice there is some variation in the standards 
adopted, and in the absence of authority it is not always 
possible to be sure of the correct position. The state- 
ments made in some textbooks are too dogmatic since 
they reflect only the opinions of the authors, sometimes 
no doubt fortified by banking practice. If there is any 
reasonable doubt as to the regularity of an endorse- 
ment, the prop>er course is to refer to drawer. 

It is only possible in an introductory work to deal 

i Bills of Exchange Act. 1883, s. 52 (i). 

• See L. M. Minty, Law Relating to Baling and Foreign Exchange, 
and Ed., pp. 192-8 ; also Questions in Banhing Practice, 7th Ed., 
Qs. 83a 6 s everal opinions of Sir John Paget are given. 
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with the principles of the matter supported Ulos- 
tration. 

In the first place it is |X)ssible that no payee at all 
is named in the cheque. At first sight an instrument in 
such a form would appear to be altogether irregular. 
This i.s not so, however, because if made payable to 
order it is the same as if it were made payable to the 
drawer's order,* and the drawer’s endorsement will be 
effective for negotiation. On the other hand there is 
authority* for the statement that " Pay 
or order" is defective because of the absence of a 
jjayee. The bank could safely refuse to pay an instru- 
ment in this form until the blank had been filled in — 
Sect. 20 of the Act gives authority for the person in 
jxjssession to fill in the omission. 

Where the instrument is made payable to an imper- 
sonal payee as "Cash or order” it is not strictly a 
cheque.* 

It i.s essential tliat the endorsement should correspond 
exactly with the description of the payee in the body 
of the instrument, except that unessential parts of the 
description need not appear in the endorsement, e.g. 
Mr. Jones, Professor Brown, and Major Robinson 
should endorse by means of their ordinary signatures.* 
The rules are often stated* in a very exaggerated form, 
and even some of Paget’s own statements are open to 
question, e.g. that the endorsement "General CD” 
should be rejected.* The above section, which uses 
the word "sufficient,” does not require such rejection, 
nor in the writer’s opinion does a signature cease to be 
a signature because it has added to it the designation 
of the person signing. Initials, however, are, save in 
the case of p>eers (there being no exact duplication of 

* CMamiirrlain v. VuuMg, [i8v3} 2 Q.H. 206. 

• See R. V. Randall (1811), Russ. & Ry 1Q5. an old criminal case, 
and perhaps questionable now, at any rate in this connection. See 
Chapter I\^ p. 50, note 3. 

• See Chapter IV, p. 40, anU^ 

* Bills of Exchange .\ct, 1882, s. 32 (i) "the simple signature of 
the endorsee ... is sufficient." 

* See Sir J. Paget’s pungent comments on this, op. cit., p. 208. 

• Ibtd. 
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titles), essential to a signature. If the payee be wrongly 
designated, as by erroneous initials, or his name be 
misspelt, the section seems to require (it uses the word 
"may") that he should sign as described though he 
may add hLs proper signature, and this is usually 
stated to be the correct course.* Unless the banker 
knows the endorser, it is always sufficient if the endorse- 
ment correspomls with the designation of the payee 
in the body of the instrument ; questions only arise 
when there is a discrepancy. A payee described by an 
initial may properly sign with his Christian name 
provided it fits in with the initial. Tlie application of 
the rule to married women may at first sight cause 
difficulty. Mrs. J<ihn Brown can hardly sign " John 
Brown" though it is arguable that she can do so under 
Sect. 34 (4), adding her own signature if she thinks fit. 
Her own signature by itsr lf is not sufficient to connect 
her with John Brown’s wifi*, and she should thi-rcfore 
add to her signature the words "wife of John Brown" 
or some other indication of the relationship. 

The majority of problems, however, arise from cases 
where one person lias signed on behalf of another. 
A signature by an agent is usually called a "per pro." 
signature [per procurationem) becau,se tharTorm of 
words is most commonly used to denote the character 
in which the signer signs; whether the words "per 
pro." appear before or after the name of the principal, 
or agent, apipears to be immaterial in practice.* It has 
sometimes been .said that the words " per pro." indi- 
cate " a .sjj ecial and limited" authority quite different 
from tHiTw’ords "for or on behalf of,”* and it is true 
that in their literal signification they mean that the 
signer holds a power of attorney from his principal. 
What are called " per pro." signatures have been so long 

’ See Chalmers, op ril.. p, 132. “the usual and proper course 
is for the holder to sign first the name a.s described or spelt in the 
bill, and then to put underneath his proper signature." 

* See Paget, op. cU., p. tii, for the contention that they should 
appear before the name of the agent, though this is contrary to the 
nsnal view. 

• See per Scrutton, L.J., in McDorutid <S- Co. v. Narh &■ Co. (1922!. 
li U. L.R. 464 at pp. 469-70, 





8o ULV OF BANKING 

used in commerce as an indication that the signature is 
that of an agent that it may be doubted whether the 
distinction Ls a real one. and it is submitted that it is 
immaterial what form of words is used provided they 
indicate quite clearly that the endorser acts for some- 
body else, and are not merely words of description. 

nxcnsAnox 

Pay tstT John Brown. Endorsement W. Bobinson for John 
Broum is good.* but not (it is submitted) John Brown, 
Bobinson [agent), since the word "agent" simply describes 
Robinson's business. 

It ha.s Ijcen held that the words "per pro." are 
limited to agency on behalf of a natural person and do 
not extend to a signature on behalf of a company 
which cannot sign by itself, but this seems question- 
able.* 

An endorsement by an agent must (a) sufficiently 
describe the payee as well as {b) the agent, and (c) 
indicate the capacity in which the latter acts. 

It is a fairly common practice for the drawer, at the 
payee's request, to indicate on the instrument itself 
an agent who is to receive payment on the payee’s 
behalf : as “ Pay .\B p>er the CD Bank,” this form being 
most commonly used to enable a banker to collect 
dividends for his customer without any need for the 
customer first to receive the warrant. There has been a 
controversy as to what is the correct endorsement in 
such a case, but it is now clear that the agent CD must 
show that he endorses in a representative capacity, 
i.e. the form of the endorsement must correspond with 
the form of the order, in substance if not in detail. 

ILLUSTRATlOir. 8LXHOSBT r. D18TBICT BAHK* 

The executors of a will bad an account with the defend- 
ants. One, Cumberbircb. partner in the firm of Cumber- 
birch & Potts, acted as their solicitor. They instructed him 

* See per Scrutton, l.,J.. in McDonald &* Co. v. Nash &- Co. in C. 
of A. quoted Paget, loc. cit., p. iio. 

' Per Rowlatt. j., in Alexander Stewart v. Westminster Bemh 
(1936). W.N. 271 . In the Court of Appeal the point was left open. 

* 1*93 •] * K.B. 58S and see p. 75. ante. 
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to dnw a cheque on their account payable to a firm of 
stocfcbroken, John Prust & Co. He did so, leaving, how- 
evo’, a considerable gap between the name of the payee 
and the words "or order." The executors then signed the 
cheque, and entrusted it to C to send it to Prust. Me, 
however, inserted the words "per Cumberbirch & Potts" 
in the before-mentioned space so that the cheque read 
"Pay John Prust & Co. per Cumberbirch & Potts or order." 

He then endorsed it "Cumberbirch A Potts " and paid it 
into the account of a company with which he was con- 
nected and it was duly collected. In an action by the 
executors against the paying bank it was held that the 
protection of Sect. 6o (or of Section 8o) had l)een forfeited ! 
because payment had been made on an irregular en-l 
dorsement. 

If the instrument be made payable to a corporation 
it is clearly necessary that the endorsement should be "«»»>••><« 
written by a properly authorised officer or aRcnt. The 
Companies Act, 1929, Sect. 30, provides that a bill or 
note "shall be deemed to have been . . . endorsed 
on behalf of a company if . . . endorsed in the name 
of or by or on behalf of or on account of the company 
by any person acting under its authority." It would 
seem to follow that a cheque payable to the Dash Dasli 
Coy. Ltd. is properly endorsed as to form if the words 
"Dash Dash Coy. Ltd.” appear on the back of it. i.e. 
that the name of the payee company is a sufficient 
endorsement provided it correspwnds with the name 
used in the body of the instrument, such abbreviations 
as Coy. and Ltd. being in order.* Such a rule, however, 
would be an invitation to forgery, and in practice such 
an endorsement is not accepted either by the banks 
or by persons becoming holders for value of such 
instruments. Before a limited corporation’s endorse- 
ment win be treated as regular, it must contain (a) 
the corporation’s designation, preferably exactly in the 
words used in the body of the instrument, though slight 
variations from this are permissible, provided there 
can be no doubt as to identity, e.g. a cheque payable 
to the Biankville Town Coundil may be endorsed in the 

* See Stacey v. Wallis (1912), 28 T.L.R. 209 a* to such 
abbreviatfons. 
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name of the mayor and corporatim) of Blankville: 
and (A) the signature of the jjerson actually signing; 
and (c) a clear indication of the capacity in which he 
signs. If, therefore, the cheque be payable to the Dash 
Dash Coy. Ltd., the endorsement should be in some 
such form as " for (or per pro.) Dash Dash Coy. Ltd., 
William Smith, director ” ; an endorsement by the Dash 
Dash Coy. I.td. alone or by W. Smith alone or, it is 
suggested even such an endorsement as — 

Da.sh Dash Coy. Ltd. 

W. Smith, director. 

sliould be treated as irregular because there is no clear 
indication that Smith is signing on behalf of the com- 
pany, and not in his own capacity. It is believed 
however that the banks in practice accept such 
endorsements as that just illustrated. 

The position of corporations which are not trading 
companies, e.g. local authorities, would appear to be 
similar except that more latitude is allowable in the 
way of variations between the name of the corporation 
as it ap()ears in the body of tlie instrument and in the 
endorsement, providing that the correspondence of 
identity is clear, e.g. a cheque made payable to the 
Blankville Town Council may, as we have just seen, 
l)e endorsed in the name of the mayor and corfHjration 
of Blankville. 

A third important type of case w’here one person will 
often t)e found endorsing for others occurs where the 
instrument is payable to joint payees, as in the case 
of partnerships (firms). There is, however, an important 
distinction between a firm and other joint payees. 
Every partner has prima facie authority to bind his 
firm within the ordinary scop>e of the business, and it 
is considered that in modem business conditions this 
includes the endorsing of cheques.^ In the case of 

* It U the vfriter's opinion tjiat the distinction between trading 
and non-trading Arms which is of importance in connection with 
acceptance or other dealings in bills and negotiable securities does 
not apply to the drawing of cheques, nor to their endorsement, in so 
far as this is required for purposes of obtaining payment. 
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Other joint payees there is no such presumption of 
agency. Thus a cheque made p>a3^ble to a firm, e.g. 
Dash Blank & Coy., may be properly endorsed in the 
name of the firm as Dash Blank 6- Cay., or Dash & 
Blank or P, Dash, K. Blank, or p.p. Dash Blank 
S' Coy. by one or other of the partners, or possibly 
even by individual partners such as “ P. Dash ” or '' K. 
Blank," though this must be regarded as doubtful since 
there is no indication of the authority of the endorser. 
A cheque made payable to P. Dash and K. Blank 
(joint payees) must be properly endorsed by each of the 
payees unless the one endorsing has authority to 
endorse for the others.^ and as to this the bank should 
have satisfactory evidence.® In such a case the endorse- 
ment should make clear that the p>er.son endorsing 
signs for both parties. In the case of dividend warrants 
there is said to be a custom contrary to this rule.* 

A question has been rai.sed as to the }K>sition of the 
banker when the indorsement is made in Arabic, or 
some other form of writing using other than the Latin 
characters commonly used in Western liurojw.* Paget, 
after discu.ssing such authorities as there are — they 
hardly have a direct bearing on the point —concludes 
that the banker has the right to make reasonable 
inquiries before paying the cheque. The real test is 
perhaps whether such a payment would be made in 
the ordinary course of business. In the absence of any 
course of business, it is suggested that the banker in 
his position of mandatory has the right to have his 
position made clear.® 

The other rules as to endorsement laid down in 
Sect. 32 will, of course, be borne in mind, viz. that the 
endorsement must be of the entire instrument, though 
an endorsement sans recours, i.e. negativing the 
liability of the endorser, or restricting the further 
transfer of the instrument will be gocwl. These rules, 

* Bills of Exchange Act, 1882, s. (3). 

* See Chapter IX. 

* See Chapter VII. p. 150, post. They are paid on the endorse- 
ment of any payee. 

* Paget, op cii.. p. 181. 


* See p. 7Z, anie. 
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however, apply to true endorsements only,^ and not to 
the type of acknowledgment-endorsement with which 
the b^ker is usually concerned. 

LIABILITY WHERE ENDORSEMENT FORGED 
If the banker pays a cheque or domiciled bill to a 
person holding under a forged or unauthorised endorse- 
ment he has failed to obey his customer’s mandate, 
which was to pay the money to the payee or his order, 
and has paid somebody entirely diflerent. Prima facie 
therefore he i.s not in such a case entitled to debit his 
customer’s account with the amount paid away, and is 
liable to the tme owner of the instniment whose 
property he has converted. Such was the position at 
Common Law ; one highly onerous to bankers, but now 
substantially mcKlified in the case of cheques by the 
protective sections of the Bills of Exchange Act, 1882, 
already referred to.* 

In the ca.sc of an ordinary bill of exchange accepted 
by a person payable at his bank (i.e. domiciled there). 
Sect. (10 does not apply, and the position is still governed 
by the Common Law rules, under which payment must 
be made ‘‘in due course” by or on behalf of the cus- 
tomer.* The banker must, therefore, p>ay even greater 
attention to endorsements upon his customer’s accept- 
ances which are pre.sented to him for payment than 
he dot^s in the case of cheques. 

ILLUSTRATIONJ^OBARTS r TUCKER* 

Robarts were bankers, and Tucker was the representa- 
tive of an insurance company which banked wdth them. 
The comjiany had to pay a claim, and in order to do so 
authorised their local agent to draw a bill upon them for 
1^3000 payable to the order of the persons claiming the 
money and domiciled with Robarts, the plaintiffs. The 
agent drew the bill which was handed to the legal repre- 
sentative of the payees who forged their signatures, and 
negotiated the instrument for value. The endorsees then 
presented it to the insurance company for acceptance; 
it was duly accepted, printed to Robarts for pa)mient, 

‘ See p.‘ 76, ante. * See s. 39. 

* See p. 71, mnU. • (1831), 16 Q.B. 560. 
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and paid. Robarts then debited the account of the com- 
pany with the amount, but on the forgery coming to light 
the latter claimed that they were not entitled to do so. 

H«ld ; That the company's account could not be debited. 
The endorsees had no title to the instrument owing to the 
forgery, and the bankers had tu:cardingly paid without 
their customer's authority. 

Parke, B, " If bankers wish to avoid the res[ymsibility of 
deciding upon the genuineness of enilorseincnts, they may 
require their customers tt> domicile their bills at their own 
offices." 

Maule, J. "In such a case I conceive that the banker 
would be Justified in refusing to pay till he liad more in- 
formation as to whether the presenter was holder or not."* 

PROTECTION OF PAYING HANKERS 

The protection in connection with cheques alx)ve 
referred to" was first conferred in somewliat earlier 
statutes,* synchronising with the rapid development of 
deposit banking which occurred in the middle of the 
nineteenth century, and resulted in a much increased 
use of the cheque system. It is obvious that the avail- 
able routine in a bank and at the Clearing House gives 
no opportunity for the investigation of endorsements, 
except as to their outward regularity. If inquiries 
were to be made, much expenditure of time and money 
would be involved, and the instrument could only 
nominally be payable on demand ; indeed the system 
which we know would be impossible. The real question 
is whether the risk of forgery is to be boriie by customer 
of banker. Originally the banker took it, and there 
has always been a school of thought which has held 
that it is fair that he should do so. Parliament, how- 
ever, decided otherwise, though it is interesting to 
note that in Canada, and some parts of the U.S.A.. 
the Common Law rules still have force. 

Sect. 60 of the statute which in substance repro- 
duces Sect. 19 of the Stamp Act, 1853, provides that 
when a banker on whom a cheque is drawn jjays it 

‘ But see pei Lord Macnaghten in * Bank of England v. Vagliano, 
[1891] A.C. 107. 

• See the Stamp Act, 1833. 16 A 17 Viet., c. 59, and the Crossed 
Cheques Acts, e.g. 19 4 20 Viet., c. 25, and 39 A 40 Viet., c. 81. 
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" in good faith, and in the ordinary course of business, 
it is not encumljent on the banker to show that the 
endorsement of tlie payee, or any subsequent endorse- 
ment was made by or under the authority of the person 
whose endorsement it purports to be, and the banker 
is deemed to have paid the bill in due course, although 
si:ch endorsement has been forged or made without 
authority.” The wording of the section is not entirely 
happy, but the meaning is presumably that if a banker 
fiays a cheque on the basts that a particular endorse- 
ment is valid, but which turns out to be bad, he is to 
1 m! put in the same prjsition as if it had in fact been 
valid, provided he has acted in good faith and in the 
ordinary course of bu.siness.‘ 

Sect, iq of the Stamp Act. 1853, was nqt repealed,* 
and it covers a wirier class of instruments than cheques, 
viz. “any draft or order drawn upon a banker for a 
sum of money payable to order on demand,” and 
therefore protects payment of, e.g. dividend and inter- 
est warrants, drafts drawn on the head office by a 
branch bank, i.e. banker’s drafts,* documents issued 
by the l^iymaster-General in pursuance of the Chancery 
Funds Act.* etc. It has been stated that the section 
does not apply to foreign drafts on the ground that 
the Stamp Act is only concerned with inland bills, 
but the words are unqualified.® The section is one which 
may from time to time be of practical importance to 
banks, and sliould always be considered in addition 
to Sect. 60 of the main statute. 

It will Im? ob.stTved that the section applies in terms 
to all endorsements. It is, of course, quite possible 
that the customer's own signature may be forged 
W'hether to a cheque drawn to his own order, or to a 

' to the meaning to be attached to the word “ endorsement 
LD this .section, sec p, 102. post. 

* Hut see tlie contrary opinion oi Slesser, L.J .. referred to in note 4, 
p. 87. po.'it. 

* See p i .^o, post, and Capital and Counties Bank v. Gordon. 

[1903] A.C. 240. , 

* 35 * 3** Viet-, c. 44, s. II. 

* See Chalmers. Bitis 0/ exchange Act, 9th Ed., p. 247. This point 
is mentioned by Lonl Lindley in Capital and Counties Bank v. 
Gordon, nln supra, at p, 251, but he refrains from deciding it. 
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ch<X)ae of which he is payee drawn by some other 
customer of the same banker. It has b^n questioned 
whether a banker paying upon such an endorsement is 
protected by these sections on the ground that it is his 
duty "to recognise his customer’s signature." There 
appears to be no authority laying down any such duty,* 
and there seem.s no good reason for any such exception. 

A banker can only claim the protection of Sect. 6o 
if he can prove that he acted, (a) in good faith, and (6) 
in the ordinary course of bu.siness. The Stamp Act, 
i®53. Sect. 19, does not, however, contain any such 
conditions, but the effect of this difference dot>s not 
appear to have been considered by tlie Courts. A 
banker, however, would appear to be under the duty 
to act in good faith towards his customer by virtue of 
their legal relationship,® and it is consideretl that if 
there were any lack of bona fides he woulil invoke 
Sect. 19 in vain. It may also lie that a banker is under 
a duty not to lx* negligent in cashing his customer’s 
mandates whatever their form.^ If tliis be so, any 
departure from the ordinary course of business would 
usually be considered negligence, but whether the 
section only applie.s for the benefit of the banker when 
he is observing his duties towards his customer may 
prove a very difficult question.^ 

The meaning of the expression "good faith" should 
be familiar to all students of the law of bills of ex- 
change, because it is an essentia! element in the jwsition 
of a holder in due course. It is only necessary to recall 
that by Sect, go of the statute "a thing is deemed to 


' S«e p 92, post, for (liscu<»ion of this maxim. 

• Cf. the duty of confidence and Tourmer v. Xational Provincial 
Bank, [1924] I K.B- 4S1. above Chapter III, p. 17. 

• Seee.g. Slingshy v. District Bank, [isfit] i K,B. 544. 

• In CarpenUrs' Company of the City of London v. Uritish Mutual 
Banking Co.. Ltd., (1937), 53 T.L.K, 276, the defendant!! Njth paid 
and collected the cheques. Their negligence ttxik place in relation 
to collection, but the judge appears to have considered that negli- 
gence does not forfeit protection under s. 60 or under s. 19. This has 
been reversed on appeal while this Volume was in the press : see 
43 Com. Cas. 38, where Slesscr, 1., J ,, expressed the view that s. 19 
of Hie Stamp Act has been re()ealed by s. bn of the }3ilis of Exchange 
Act, 1883, so far as bills and notes are concerned. 
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be done in good faith within the meaning of the Act 
when it is in fact done honestly, whether it is done 
negligently or not." 

ILLUSTRATIOM. BAFBAXL r. BAnC OF naXJUn>> 

The plaintiff was a money changer in Paris. He received 
a circular from the defendant containing a list of stolen 
Hank of England notes with their serial numbers. After- 
wards he changed a stolen nc»te which appeared upon this 
circular, but he negligently failed to refer to the circular 
before doing so. The jury found that there had been no 
dishonesty on his part, simply inadvertence. 

Held .' That he was entitled to recover as a bona fide 
holder of the note in question. 

There appear.s to be no reported case where an 
allegation of bad faith has l)een made against a bank 
in connection with this section, and such charges are 
likely to be rare. 

The question whether the banker has acted in the 
ordinary course of business seems at first sight much 
more likely to arise, though here again decisions even 
indirectly in point have been few. It has already been 
suggested® that payment on an irregular endorsement 
would not be in the ordinary course of business, and 
it is equally clear that any payment in contravention 
of a crossing, or of the prohibition of double crossings 
contained in Sect. 79 (i) of the statute would equally 
forfeit the protection of the section. 

ULBSTBAnOH 

( Jones dra^^-s a cheque on the Dash Bank payable to 
^ Smith or Order, crosses it, and sends it to the payee from 
whom it is stolen. The thief forges Smith's endorsement, 
and present.s it to the bank for payment. It is paid. The 
bank cannot debit Jones’ account with the amount.* 

Another possible case of infraction of this condition 
which has been suggested is when a cheque for a very 
large sum is presented for pajrment over the counter. 
In modem practice, cheques are normally presented at 

' (‘855), 17 C.B. i6i. 

’ See p. 77. ante. 

• See Smith v. C’nioii Bank (1875), t Q.B.D. 31, atp. 35. per Lofd 
Cairns. 



PAYING THE CUSTOUBR's CHEf^URS SQ 

Uie Qearmg House by collecting banks, and this 
would particularly be so if the amount was very large. 
Althotigh unusual, however, it cannot be said that 
there is any practice against the payment of large 
cheques over the counter, and prima facie there is the 
duty to pay on demand. In Bank of England v. 
Vagliano^ Lord Macnaghten .said, " bankers who under- 
take the duty of paying their customer's acceptances 
cannot do otherwise than pay offhand, and, as a 
matter of course, bills presented for jiayment wliicli are 
duly accepted, and regular and complete nptm the 
face of them.” The only other case® where this p<iint 
has been rai.sed was also on a bill of e.xchange, but 
there is no difference in principle, or if there is it is in 
favour of paying the cheque. In the latter case, how- 
ever, Wright, J., thought that the position might be 
different if the holder were very obviously a jx-rson 
unlikely to be handling a large sum of money, stich as 
an office boy, or a tramp. 

It has been suggested that a payment made after 
1 basiness hours is not in tlie ordinary Icburso of busines.s. 
There is no authority on this pant. It has been said 
that the bank prescribes its hours of business for its 
own convenience,® and within limits thi.s would appear 
to justify such action. But if, for illustration, the payee 
were to knock up a bank manager in the middle of the 
night and ask him to pay the cheque, payment could 
hardly be regarded as in the ordinary course of business. 

What is the ordinary course of business is a question 
of evidence depending on the actual practice of the: 
bank in question, and not, it is submitted, on there, 
being a general practice among bankers. It is stated, 
for example, by Paget* that it i.s ‘‘not the custom of 
bankers to comply with a letter from an unknown 
private person enclosing a cheque ostensibly endorsed, 
and asking for the amount to be remitted in notes by 

* [1891] A.C, 107. 

• AmckUroni v. Midland Bank, [1928] 2 K.B, 294. 

• Botwes V. S^ational ProxHncial Bank (1927), 32 Com. Cas. 216, 
when a cheque was caahed out of hours. 

* Op. cU.. p. 207. 

»— <*-.» 445 > 
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post. Wer« the notes sent, the pa3rnient prestunaUy 
would not be in the ordinary course of business,” from 
which it would appear that it is the view of that eminent 
authority that the words of the section refer to some 
general course of banking business, but there is nothing 
in the section calling for such an interpretation, and 
banking practices often differ from one bank to another. 

It is noteworthy that Sect. 60 does not make the 
exercise of due care a condition of the banker's pro- 
tection, and in this it differs from Sect. 80 which is 
discussed later.* It has already been suggested that 
there may well Ix; a duty on the banker to exercise care 
in dealing with his cu-stomer’s mandates, but whether 
the terms of Sect. 60 excuse the banker from duties 
other than those of good faith and action in the ordin- 
ary course of business seems doubtful. Probably they 
do, but since for most purposes due care and action in 
the ordinary course of business will be .synonymous, 
it may be a long time before the question is decided. 

It will be observed that the later part of Sect. 60 enacts 
that a cheque so paid is deemed to have been paid in due 
course, and the effect of this is to discharge the instru- 
ment.* Sect, iq of the Stamp .^ct, 1853, does not contain 
any such provision, but the .same result appears to follow 
by implication from the earlier part of the section.* 

A further possibility which may give rise to diffi- 
culties is that the cheque may come to the paying 
banker in a different form from that in which it left 
the drawer. Alterations in the amount of the sum 
payable have already been discussed. The effect of 
other material alterations would appear to be similar. 
A material alteration will avoid the instrument,* and 
a banker paying a void instrument cannot debit his 
customer with the amoimt.® It has already been 
suggested* that there is a possible distinction between 


• Sec p. ()<j. 

• Sec Hills of i:.\ch.ingc .V^t. 1882. s. 59 (i). 

• C( Haitjax Vhioh v. Wheelwrtght (1875), L.R. lo Ex. 183. 
S. 64 (I). 

‘ See Shngsby v. District Bank. [1931] 2 K.B. 588. 

' Sec p. 51, ante. 
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a cheque as mandate and as a n^otiable instrument ; 
since, however, a material alteration in the mandate 
would Tisually have the effect of leading the bank not 
to carry out their customer’s intentions, this distinc- 
tion, even if valid, would seldom operate to save the 
banker. Certain material alterations are given in Sect. 
64 (2), viz. alteration in date, in sum payable, and in 
time for payment — an alteration here would, of course, 
alter the whole character of a cheque. Other equally 
material alterations are not referred to in the .section, 
such as that of an o gier to a bearer cheque, tliough tlie 
converse, i.e. the alteraTlbiT^ a bearer to an order 
cheque, has been held not to be material.' A crossing 
"authorised” by the Bills of Exchange .Act i.s a material 
part of a cheque.* It is unlawful for any person to 
obliterate, or, except as authorised by the Act, to add 
to or alter a crossing.* "Not negotiable” being author- 
ised as part of the cros.sing by statute (Sect. 76 (iii) (b) ) 
comes under Sect. 78. It is suggested that "acco\int 
payee” must be regarded as a material part of the 
cheque, though not addressed to the paying bank and 
not authorised by the Act. It will be remembered that 
it is permissible to add a crossing or to add to an existing 
crossing within the limits laid down by Sect. 77. A 
measure of protection is given to bankers in connection 
with crossings which have been tampered with and wiU be 
discussed later.* The practice of striking out a crossing 
and writing "pay cash” is not uncommon, and may be 
done by the drawer at the request of the payee, or by the 
drawer at the request of his banker when cashing a 
cheque made payable to self.® Such alterations being 
made with the assent of the parties do not affect the 
validity of the instrument, though they must naturally 
be authenticated by the signature of the drawer. 

It may be that the customer has himself facilitated 

* Cf. Attwood V. Griffin (1826), tC. & P. 368. 

* See Bills ol Exchange Act, 1882.^. 78, 

» Ibid. 

* See pp. 98, et seq., post. 

* H ' fcniU llcalt to see that the latter procedure, though insisted on 
by moat banks, has any real value. 
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the making of the alteration. If so the question will 
arise of how far the principle in London Joint Stock 
Bank V. McMillan' is applicable. A possible case, 
though it does not appear to have been before the 
Courts, would be that of a cheque drawn in lead pencil 
as already suggested. It is usually said that a banker 
should refuse to pay cheques made out in such a me- 
dium ; some bankers provide against it in the condi- 
tions on w'hich they accept the customer's account. It 
might be expected, in view of the enormous growth of 
the cheque sy.stem, that questions of negligence by 
customers in drawing cheques would be frequent, but 
there appears to have been only one attempt to apply 
the McMillan Case, viz. Slingsby v. District Bank,' and 
here again it was the Ailing in of a gap, viz. that be- 
tween the name of the payee, and the words "or order” 
w'hich constituted the fraud.® It was there held that to 
leave a space in this part of the cheque was not a breach 
of duty by the customer. In order to prevent frauds of 
this kind, however, the value of drawing heavy lines in 
such gaps should be brought to the attention of all 
persons making use of the cheque system. 


ol 

Ciutowar'i 

■tfaiitturs 


rOKGED AND UNAUTHORISED SIGNATURES 
There remains the possibility that the cheque 
presented for payment is not the customer’s instru- 
ment at all but a forgery, or that his signature has 
been forged, or signed without his authorisation. A 
banker paying a cheque falling within these categories 
is not entitled, prima facie, to debit the customer’s 
account. A forged drawing is inoperative,* as indeed is 
an unauthorised drawing, and the position is the same 
as if no mandate had ever been issued : it is accordingly 
quite immaterial that the forgery was so skilful that 
it could not reasonably have been detected. The 
maxim that "the banker must recognise his customer’s 

signature” expresses this principle, but inaccurately, 

• 

* Above, p. 77, anU. 

* [1931] 3 K.B. 588. 

* See the facts of this case dealt with at p. 80. 

* See Bills ol Exchange Act, 1883, s. 34. 
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since it is not a question of having failed in a duty, but f 
of having paid without instructions. This fundamental 
rule is not in any way cut down by the Bills of Exchange 
Act, and it is an inattentive student who reads Sect. 6o 
as applicable to such cases. 

The exceptions to this rule result fromjgsJLoppeLor 
r atificat ion. A customer may be estopped from assert- 
ing that his signature has been forged or attached with- 
out authority, in otlier words he maj’ not be allowed to 
contend that what purjwrts to be his signature is not 
in fact genuine. Such an estoppel may result from 
express representation by the customer that the 
signature on the instrument is indeed his own, as might 
happen if the cashier being in doubt referred the cheque 
to him, and was informed that it was in order. 

ILLUBTRAnON. JU^CH BUOHAXAH' 

The acceptance to a bill of exchange was forged. A 
person who was negotiating with a view to becoming holder 
being doubtful al)out the drawee’s hatulwriting sent to ask 
him if the acceptance was his and received an afiirmative 
reply. The drawee afterwards refused to pwiy and pleiided 
the forgery. 

Held : He was estopjxjd from denying that the acceptance 
was his. 

Again estoppel may arise through the breach by a 
customer of his duty to his banker to inform him that 
he has discovered that his signature is being forged to 
cheques. If the customer fails in this duty he repre- 
sents in effect that later signatures, though in fact 
forged, are genuine, and he will be estopix;rl from 
contending against his banker that paymeitt should 
not have been made on such signatures. 

ILLUBTRATIOH. OBEEVWOOD t>. MABTOIg BAXK* 

The plaintiff’s wife had operated upon hLs account with 
the defendant bank by forging a .series of cheque.s in his 
name. The plaintiff had discovered these frauds, but at 
bis wife’s earnest solicitation^ had forcborne to inform the 
defendants of his discovery. Later she resumed her 
criminal activity and on further discovery the plaintiff 
* (1803), 4 E»p. 216. • [1933) A.C. 51. 
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wan not again to be persuaded. The wile committed 
suicide and the hu.sband afterwards informed the defend- 
ants. The plaintiff sued the defendants to recover the 
money jiaid away. 

field : That it wa.s the plaintiff’s duty to inform the 
deffjidant-s t){ the forgery as soon as he knew of it. Having 
failed to do -SO he was estopped from complaining of their 
siilisequent ])ayiriciit of che(|ucs. 

Similarly an estoppel might aris<.' in the cast" of an 
unauthorisetl signature apjH*tK]eti, e.g. by an agent, 
from the fact tliat the customer had not in the past 
taken objection to payment having been made on 
such signature. 

An unauthorised signature might, of course, be 
ratified, but it would then become legally equivalent 
to a genuine signature, and the right to debit the 
account dejarnds simply on proof of ratification. An 
unauthorised signature like a forged signature is in 
it.si-lf a nullity, but the proviso to Sect. 24 of the statute 
pt*rmits ratification of such signatures “not amounting 
to forgery.” This ap|x*ars to indicate that a forged 
signature cannot be ratified, but the matter cannotbe 
irgardiec! as 'beyom! dispute, since it has never been 
decided that an act which is void in law cannot be 
ratified. Chalmers ^ was of opinion that a forged 
signature on a bill could not be ratified though the 
case on which he principally relied® was really a case 
of an agreement to stifle a prosecution, and not a 
simple ratification. Against this view can be put a 
strong dictum of Lord Blackburn in McKenzie v. 
British Linen Company.^ 

Acts which can be relied upon as acts of ratification 
will commonly furnish material for estoppel, but since 
an estoppel is usually only effective as between the 
actual parties to it while a ratification, if valid, enures 
for the benefit of all who become parties to the instru- 
ment, the distinction between the two may be import- 

• See his VUh of Exchange Act, 1882. gth Ed., p. 87. 

• jSrooh V. Hook (1871), L.R. 6 Ex. 89. 

• (1881). b App. Cas. at p. 99 ; Cf. also per Lord Tomlin in Greeu- 
waoti v. Martins Bank, [1933] A.C. 51 at p. 57, and see Bank of 
England v. TrusUies of Evans Charities (1855), 5 H.L.C. 389. 
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ant. It is, however, not one which is likely to concern 
bankers in connection with the pajTnent of customer’s 
cheques. 

Disputes as to whether the customer's signature was 
or was not authorised frequently arise in ca.ses where 
he has granted a power of attorney. A signature 
appended by the attorney which falls outside the limits 
of the power is just as inoperative as any other un- 
authorised signature, and the real question will be that 
of construing the instrument in order to a.scertain what 
powers were actually granterl. A signature by one 
holding a [Kjwer of attorney, or indeed b\' any other 
agent will usually indicate the c'haract*‘r in which the 
drawer signs, as ‘John Smith by his attorney William 
Robinson,” or “p.p. John Smith, William Kohinson ”. 
Such a signature "operates as notice that the agent has 
but a limited mithority to sign, and the i>rinc'ipal is 
only bound by such signature, if the agent in so signing 
was acting within the a( tual limits of his authority."* 
It i.s very important, therefore, from the banker’s 
point of view, to examine the jKiwer of attorney, or other 
authori-sation,* carefully in order to ascertain that the 
power to draw cheques has been granted, and if so 
w'hether it is subject to any limitations. If the signa- 
ture is in order within the authorisation, the banker can 
safely pay, and will not be affected by the fact that 
the agent actually uses the cheques for wrongful 
purposes.® 

More difficult is the jjosition which arises when the 
customer’s signature is forged in circumstances which 
might have been prevented had more care been taken 
over supervision, or a less blind confidence been placed 
in subordinates of dubious record, and character. 
Again, if contrary to the directions printed upon most 

* Bills ol Exchange Act, 1882, s. 25. see also alx>ve. p. 79, in 
connection with endorsements. 

* When a customer wishes to give power to a third party to operate 
his account, it is usual ior him to dp so by means of a mandate to 
the bank. 

* a. Morison v. London County and WeiiminsUr Bank, [1914] 
3 K.B. 356, where no complaint could be made against the paying 
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cheque books, the customer leaves his cheque book lying 
about so that it is stolen, and his signature forged to 
some of the cheques, the bank would at any rate have 
a moral claim that the customer should bear the loss. 
There appears to be no estoppel in such cases. It is not 
clear whether there Ls any, and if so what duty, on the 
customer's part towards the banker in this connection. 
'Hie duty defined in the McMillan Case^ does not 
extend so far as to cover these cases, and if there be a 
duty of care on the customer in these sorts of circum- 
stances it is one not ea.sily formulated. Even if there 
is such a duty, it is strongly arguable that a loss resulting 
from forgery is not directly caused by any breach of 
duty, but by the wrongful act of a third party. Such 
decisions as {Fere have been are against the existence 
of such a duty, but they were given before the 
McMillan Case had placed a higher obligation upon 
the customer than had previously been generally 
thought to exist, and in that ca.se Lord Finlay said 
expressly "forgery is the very thing agiiinst which the 
customer is bound to take reasonable precautions.” 

nXXrSTSATlON L LEWES SAXITABT LAUESET COT. r. 

BAKOLAT BEVAE AED COT.* 

The secretary of the plaiutifi company had some years 
l>e(ore the incidents in this case been guilty of forgery. 
The chairman of the directors knew of this, but of nothing 
against him in more recent times. The company's cheques 
had to be signed by the secretary and one director. The 
secretary kept the company's cheque lx>ok and p>ass book. 
He made use of thi.s fact to use the cheque Ixxjk, forged the 
signature of a director to a numlx?r of cheques, apptended 
his own. and obtained jiayment. The plaintifis sued to 
recover the money paid away. The defendants alleged 
negligence against the plaintiffs on the basis of the chair- 
man's knowledge. 

Held: That the defence failed. It w^ls not enough for 
the banker to show that customer’s conduct had enabled 
fraud to be committed, they must show that loss directly 
resulted from such conduct. 

Per Kennedy. J., ther? is "a duty to be careful not to 
facilitate any fraud which when it has been perpetrated. 

‘ [1918] A.C. 777. • (1906), iiCom. Cas. *53. 
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is seen to h«ve in &ct flowed in natural and uninterrupted \ 
sequence from the negligent act.” This statcmont was 
approved by Lord Haldane in the McMillan Case. 

ILLUSTBAnOV g. DOTnOAIXA BXJBBBB B8TATBB. 

LTD. «. HATIOIAL BANK OP Qn>lA> 

The plaintifi company bad an account vv'ith the defend- 
ants, and gave instructions that chetpics would be signed 
by two directors and the secretary. The secretary forged 
the signatures of two directors to che<iiics ma<le jxiyable to 
the order of various payees, additl his own signature, and 
then altered the wonl ordi-r to liearcr by means of which 
he got the cheques casho<l. The plaintiti.s claimed to 
recover the amounts so paid awa>-. .and the defendants 
contended inter aha that on the facts the ]>Iaintiff had Ixien 
negligent. 

Held: The plaintiffs were under no duty .so to organise 
their business that forgeries of chetjues could not take 
place. 

The forms of crossing which may appear upon a 
cheque have already been discussed.* A crossing upon 
a cheque has now' become the equivalent of a direction 
to the paying bank to carry out the customer’s mandate 
in a particular way, viz. by making the repayment 
through another bank (the case of the general crossing) 
or through a piarticular bank (special crossing). The 
Crossed Cheques Act, 1876,® Sect. 7 made it obligatory 
upon a banker to obey cros.sings. The Bills of Exchange 
Act, 1882. repealed this provision, but itsedf enacts a 
definite prohibition in one case only, viz. where "a 
cheque is crossed specially to more than one banker, 
except where crossed to an agent for collection being 
a banker.”* There is no special jitmalty established for 
the breach of this rule, but in all cases where a lianker 
disregards a crossing, that is by failing to make pay- 
ment to a banker or to a named banker, he will be 
liable to the true owner of the cheque for any loss 
which he may sustain owing to the cheque having been 
so paid,® and is also guilty of a breach of duty to his 
customer which will, it is sujbmitted, disentitle him to 

• [1909] 2 K.B. 1010. * S. 79 (i). 

• Pp. 54, et seq., ante. * S. 79 (2). 

• 39 A 40 Viet., c. 81. 
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debit the account with the amount paid. For these 
purposes payment is not confined to legal tender, but 
is complete if the banker gives his own cheque, pro- 
vided, of course, this is accepted by the holder.* 
nie expre-ssion "true owmer’’ used here, and in later 
sections of the statute, is not defined but it appears to 
mean the person who would have been cntitletl to sue 
upon the instrument as holder in due course had it not 
been avoided by the material alteration, or if it has 
not l)een so avoided the person who is entitled to the 
possession oi it. A person who has taken an instru- 
ment by virtue of a forged endorsement cannot be a 
true owner, while a jxTson who has taken an instru- 
ment crossed "not n egotiable " may or may not be a 
true owner according to the circumstances. Apart from 
Sect. 79 the banker would not be liable to the true 
owner as a result of disregarding a cro.s.sing, since there 
is no contractual relationship, and failure to observe 
a cro.ssing would not appear to result in conversion, 
as was held before the passing of the 1H82 .\ct. 

ILLUSTRATION. SIQTB «>. UNION BANK OF LONOON> 

A gave to the plaintiif as payw a cheque for £21 gs. 
drawn ujTon the defendant bank. The plaintiff then crossed 
it .s|H‘ciall)' to the London and County bank, and endorsed 
it in blank. It was then stolen and afterwards came into 
the hands of C. who paiil it into his bank, the London and 
Westminster, for collection. The last-named bank pre- 
sented it to the defendants who paid it notwithstanding the 
crossing. The jdaintiff sued them in conversion. 

Held : That the prohibition in the statute did not affect 
the negotiability of the cheque which was in a negotiable 
state, and there was therefore no conversion. 

It has already been pointed out’ that a crossing is a 
material part of a cheque, and that an unauthorised 
alteration in it therefore appears to avoid the instru- 
ment. There is obviously a risk of crossings being 
tampered with from time to time, and the legislature 
has accordingly conferretj a valuable protection upon 

' Cf. Meytr 6- Ca. v. See Hoi Tong Banking Co., [1913] A.C. 847. 

* (»875).' I g.B.D. 31. 

* P. 91. ante. 
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the iNuiks by providing that "where a cheque is 
presented for payment which does not at the time of 
presentment appear to be crossed, or to have had a 
crossing which has been obliterate<i or to liave been 
added to or altered otherwise than as authorised by 
this Act the banker paying the cheque in good faith 
and without negligence shall not Ix' responsible or 
incur any liability, nor shall the payment bt‘ questioned 
by reason of the cheque having l)een crossed or of the 
crossing having lx«*n obliterated or having lH*en 
added to or altered otherwise than as authorised by 
this Act, and of payment having Ixen made otherwise 
than to a banker or to the banker to whom the cheque 
is or was crossed, or to his agent for collection being a 
banker as the case may l)e.”‘ It will be seen that the 
pirotection is limited to payments made in conformity 
with the crossing as it ostensibly appears on the face 
of the chequ(’ on ordinary careful examination ; if the 
crossing had obviously been alt<Te<l, there would be no 
protection. Three fiilferent kinds of dealings with the 
crossings are covered— all that af){K'ar to l>e possible, 
viz. obliteration which would make the clie()ue appear 
open ; unauthorized addition which is unlikely to 
happen in practice, as a thief or similar person will 
not wish to add to the difticulties r)f neg(;tiation or 
collection ; and alteration. 

The familiar Sect. 8o of the statute, which is in effect 
reciprocal to Sect. 79 (2). gives protection to the banker 
who pays a crossed cheque in goo<l faith and without 
negligence in accordance with its crossing. Under this 
section, the banker is placed in the same position as if he 
had paid the cheque to the true owner, so that neither 
the latter nor the drawer can compjlain, the one of 
the payment, or the other of the debiting of his account. 
Incidentally, if the cheque has come into the hands of 
the payee, the customer is protecterl by the section, 
for he is entitled to rely upon the payment made by 
his banker as if it had been rhade to the true owner of 
the instrument. Indeed the section is of greater value 
> Bills of Exchange Act, iSSj, a. 79 (2). 
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to the customer than to the banker, because the latter 
is already protected by Sect. 6o against the effects of 
forged endorsements which are the greatest danger to 
which he is subjected. It must, of course, be observed 
that the protection given by Sect. 8o is general in its 
terms, and not confined like Sect. 6o to cases of forged 
endorsement. It is not, however, very obvious what 
are the oilier tyfKJs of risk against which the section 
can protect the banker, unless it be argued that he is 
protected against the risk of material alterations. This 
can hardly be so, because such alterations* avoid the 
instrument altogether. Moreover, in the case of altered 
crossings, express protection i.s given by Sect. 79 (2) 
which would be unnecessary if Sect. 80 gave general 
protection. 

It has been observed that while Sect. 60 requires 
payment “in the ordinary course of business," Sect. 80 
requires due care. Exceptionally it might be possible to 
contend that a payment not made “in the ordinary 
course of business was made with due care (for it may 
occasionally be reasonable conduct to depart from the 
ordinary practice). But in the normal ca.se, Sect. 80 
would not apjiear to give any wider protection than 
Sect. 60, and tlie absence of decisions on the section 
supports this view. 

The payment must have been made in accordance 
with the crossing, i.e. "if crossed generally, to a banker, 
and if crossed specially, to the banker to whom it is 
cros-sed, or his agent for collection, being a banker." 
As we have already seen,* the w'ords "not negotiable” 
may be part of the crossing, but their presence on the 
cheque does not seem to add to the responsibility of 
the paying banker, and he is under no obligation if 
such a cheque is presented for payment on behalf of a 
holder, other than the payee, to inquire into his title. 
It is submitted that the position would be the same if 
the cheque were marked "not negotiable” without any 
crossing. Paget contends that payment might be 
refused in such a case on the ground that when the 

'* Sw diKusston. pp. 90, *t s*q., amU. * See pp. 52, tt seq., anU. 
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words do not form part of a crossing they are irregular 
or that payment might equally be made on the ground 
that the words are of no effect.* 

The position is the same when the instrument is 
crossed “ account payee," Although at first sight such 
a crossing would appear to be a direction given by the 
drawer to the paydng bank, since it is only between these 
two that a contractual relationship e.vi.sts, the decisions 
show that it is addressed to the collecting bank,* and 
would therefore not appear to be any concern of the 
paying bank. Indeed it would manifestly be impjossible 
for a paying bank to satisfy itself that the money paid 
should actually reach the account of the payee, except 
in the accidental circumstances of its also being the 
collecting bank ; at the most it could only obtain an 
assurance from the collecting bank as to the action 
proposed on its part. It does not even apjiear to have 
been argued that the obligation goes so far as this. 

ENDORSEMKNT AS RECEIPT 

On paying a cheque, a banker is, in cases where the 
sum paid amounts to two pounds or upwards, entitled 
to demand a receipt over a twop>enny stamp. Whether 
he is entitled to a receipt in other cases is perhaps 
doubtful in law if not in common .sense.* In practice, 
however, most cheques are paid through the Clearing 
House, and whether this is so or not the banker con- 
tents himself with an endorsement upon the cheque 
which is a good receipt. As has already l>een jx)inted 
out,* this is not a true endorsement. Several matters 
which require discussion arise in connection with such 
signatures. 

In the first place, is the banker entitled to insist upx)n 
it? There seems no adequate legal reason why such 
an endorsement should be required.* As a receipt it 

* See for further discussion of this matter, p, 53, ante. 

* See p. 130, post, and Morisonv. London County and Westminster 
Bank, [1914] 3 K B. 356 at p. 374. , 

* See the argument in Paget, ojo. cit., p. 115. 

* Ante, p. 76. 

* See per Lord Haldane in McDonald 6- Co. v. Nash &• Co, [1924] 
A.C. 625 at p. 633. 
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should prinux facie be required upon a separate docu* 
ment. It is. however, a great convenience to have the 
receipt informally upon the cheque, and the practice 
of obtaining it appears to be universally acted upon, 
and may therefore have become a binding custom to 
which the Courts will give sanction.^ Unless such a 
custom exists and is upheld, however, there appears to 
b«; no way of justifying the practice. When the cheque is 
drawn payable to the drawer’s order the requirement 
of an endorsement seems particularly unnecessary, and 
even if a custom were proved it might well be held to 
be in law unreasonable. 

It has iKH-n suggested that in the case of a third 
party payee, the banker is entitled to have this endorse- 
ment in order to bring himself within Sect. 6o of the 
Act.* This argument is based on a fallacy, possibly 
on two fallacies. In the first place, it assumes that such 
a signature on the back of the instrument is in fact 
an endorsement within the meaning of Sect. bo. This, 
however, involves placing a different interpretation 
on the word than that which it is elsewhere given in 
tlie Act.* Wlien an order cheque is presented for 
payment with what appears to be the payee’s endorse- 
ment upon it, the banker is entitled to treat it as 
payable to bearer, and if it turn out that the endorse- 
ment is forged. Sect. 6 <} protects him. If, however, it 
be presented unendorsed by the payee, and the banker 
in.sists on one btnng given, the instrument does not 
by virtue of such an endorsement become payable to 
bearer. It remains payable to the payee, and if the 
person wiio receives payment is not the payee, the 
banker is liable to the owner of the instrument for 
conversion, and cannot debit his customer's account. 
There is, however, no express decision of our Courts on 
this point which should perhaps be regarded as open.* 

' But sec Paget, op. cit., p. ii6. where he argues forcibly that no 
such right exists. 

• Sec dHie. pp. 8_s, et itq. , 

’ See above and ss. 2 and 8 (3). 

* See, however, the able argument of Paget, op. cil.. p. 116. to the 
efiect above contended for, which is support^ by the colonial 
decisions which he quotes. 
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Assuming, however, that Sect 6o does assist the 
banker in such a case, it carries the argument no further 
than that to ask the payee for his endorsement is good 
policy, for there is nothing in Sect. 6o or elsewhere in 
the Act conferring the right ujwn the banker to insist 
upon it. 


STOPPING THE CHEQl'E 

Even if the cheque presented for payment is in all 
respects in order, tlie banker imist not, of course, ])ay 
it if the customer has countermanded his mandate or, 
as it is usually expressed, has “stopj>ed‘' the cheque.' 
If the banker pays after an effc'Ctive countermand, 
he cannot debit Ids customers account with the 
amount. 

UiLUSTRATIOR. READS r. ROYAL BARK OF IRBLAHD* 

The Plaintiff had two accounts at the ilcfciuUnt t>ank. 
He drew a cheque ii(X)n one account, whicli he afti-rwarils 
desired to countermand and telegraphed "Stop my clieque 
50635 drawn for .McKntyre. Keade." The res{M>nKihlc 
clerk made a note of tlu.s against one account otdy, and the 
cheque when presented was paid, and debited against the 
other. 

Held : The countermand was effective, and the defendants 
were not entitled to delnt the plaintiff. 

A countermand is not effective until it actually comes 
to the knowledge of the banker, or his servants. 

ILLUSTRATION. CURTICE t LONDON CUT AND MIDLAND 

BANK’ 

The plaintiff on the 3i.st Octol>er. i<to6. drew' a checiuc 
for ;^63 on the defendant hank. This was in paymerrt for a 
purchase of homes. Wlien the horses were not delivered, be 
on the same day, but after busines.s hours, telegraphed a 
countermand. The same evening a ttdegraph messenger 
boy placed the telegram in the letter box at the bank. 
The telegram w^as not removed from the box until the 2nd 
November, owing to an oversight on the part of the person 
who cleared it. Meanwhile on the ist November the cheque 

’ Bills of Exchange Act, 1882, s. 75 (i). 

• [1922} 2 I.R. 22. 

» [1908] I K.B. 293. 
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hod been presented and cashed. The plaintifi claimed that 
the bank was not entitled to debit his account. 

Held : At the time of presentation and payment, the 
cheque had not been countermanded, so that the actiem 
failed. 

It would appear, however, that a banker is under the 
duty to give prompt attention to his customer’s 
communications, and any failure to do so which 
resulted in loss to the customer might expose him to an 
action for damages. As Lord Cozens-Hardy, M.R., 
said in tlie case just cited, "it may well be that it was 
due to the negligence of the bank that they did not 
receive notice of the customer’s desire to stop the 
cheque. For such negligence the bank might be liable, 
but the measure of damages would be by no means the 
same as in an action for money had and received.’’ 

The means by which the countermand should be 
effected was discussed in Curtice v. London City 6- 
Midland Bank} when it was argued that a telegram 
was not a proper metho<l. It is obvious that there 
would be considerable danger in acting ujx)n a tele- 
gram or a telephone me.ssagc without confirmation, 
and tlie bank would appear to be under no obligation 
to do so.* It would be useful if the banks advised their 
customers to this effect. The normal business practice 
would be to confirm a telegram or telephone message 
by letter. 

It is naturally important that the customer should 
indicate clearly and unambiguously the particular 
cheque which is not to be paid. The most obvious 
method of doing this is by reference to the serial number 
on the cheque. Sometimes, however, the customer 
simply mentions the name of the payee or the amount 
of the cheque, possibly adding the date of drawing. 
If in the result there is ambiguity, and the banker 
reasonably and honestly reads his instructions con- 
trary to his customer’s intention, he will not be liable 
for any loss which may result on the principle which 
has already been discussed.* 

* Supra. 

* See he. HI. 


' Supra, p. 72. 
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The plainiiH, Hilton, who was a bookmaker, <lrew a 
cheque on the Westminster Bank on the 3tst July, 1924 
(No. H7285) and {KMit-daUnl it and August. On the 1st 
August be telcgraplied to the bank "Stop {layrneiit of 
cheque 117283 amount of /8 is. IkI. to Boatc." These 
particulars were correct as to No. 117285. No. 117285 was 
presenteil on 6th .August and ^vcivl by the bank in the 
belief that it bad Ixs-'n drawn in place of 1 1 7283 which it 
was aasumixl had Ixhui cancelled. l.ater a cheque for £7 
drawn by the plaintiff was dishoiiouriHl, the earlier jxiy- 
ment of /8 is. 6d. having practically exhaiisttil the lialancc 
of account. The plaintiff thereujxin sued the bank lor 
negligence, and in the Court of Ap|H-al succeeded. 

Held : By the House of Lords that the apix’llants had 
placed a reasonable construction on an ambiguous d(x:uincnt 
and were not liable. 


Naturally if the banker appreciates that there is an 
ambiguity, he shouUl seek further instructions from 
his customer; and similarly if he suspects tlie authen- 
ticity of the countermand. A bogus message sent, c.g. 
by telegram, would not lie effective to countermand 
a cheque, and the banker who acted uj.x)n it, even if he 
did so reasonably, would be liable to his customer for 
wrongful dishonour. In circumstances of doubt the 
banker is entitled to delay carrying out his instructions 
until he obtains confirmation, taking care meanwhile 
not to damage his customer’s creilit by the answer he 
gives to the payee. 

The countermand must be sent to the branch of the 
bank where the account is kept or it will be ineffective.* 
But if a countermand addres.sed to the wrong branch 
were to indicate the branch at which the account was 
actually kept it is considered that it would be the 
banker's duty to take the necessary steps to make it 
effective, but whether in the absence of such indication 
the countermand would be good may be doubted.* 

A garnishee order nisi* may be regarded as a counter- 

* (1926), 43 T.L.R. 123. 

* See pp. 67, rf seq.^ ante, and Provincial and South- 

Western Bank v. Buszard (tgtS), 35 T.L.R. 142. 

* See p. 67, et seq., ante. 

* See Chapter V, p. 62, ante. 

9 — (L.2«4S) 
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mand by the Court. Its effect is to revoke the l»ndiiig 
character of any mandate which has not been fully 
acted upon at the time when it is served, or of any 
other direction by the customer dealing vdth the moDe 3 rs 
in his account.^ 

DELAY IN PRESENTATION 

The contract entered into by the drawer by the 
issue of a cheque is enforceable against him for six years 
from the date of breach, i.e. dishonour, but the pre- 
sentment for payment should be made within a reason- 
able time of its issue.* If it is not so presented, and the 
drawer or the person on whose account it is drawn had 
the right at the time when it ought to have been 
presented as between him and the banker to have the 
cheque paid and suffers actual damage through the 
delay he is discharged to the extent of such damage, 
that is to say, to the extent to which such drawer or 
person i,s a creditor of .such banker to a larger amount 
than he would have been had such cheque been paid.* 

The question of what is a rea.sonable time, as always 
in commercial law, is one of fact. In determining it, 
regard must be had "to the nature of the instrument, 
the usage of trade and of bankers, and the facts of the 
particular case."* In a series of decisions before the 
Bills of Exchange Act the following rules were laid 
down as to what was nonnally to be regarded as a 
reasonable time.* 

(1) If the person who receives a cheque and the 
banker upon whom it is drawn are in the same place, 
the cheque must, in the absence of special circum- 
stances, be presented for payment on the day after 
it is received. 

(2) If the person who receives a cheque and the 
banker on whom it is drawn are in different places, the 

* See /ifksim v. Sft’ero Sibirsko, etc., and Bank for Russian Trade, 
[«933J I K.B. 47. 

> Bills of Exchange Act, 188a. s. 45 (3). 

* Ibid,, s. 74 (1). 

* Ibid., s. 74 (3). 

‘ Quoted Chalmers’ note to s. 74 (3). 
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cheque must, in the absence of special dreumstances, 
be forwajnded for presentment on the day after it is 
received, and the agent to whom it is forwarded must, 
in like manner, present it or forward it on the day after 
he receives it. 

(3) In computing time, non- business days must be 
excluded, and, when a clieque is crossed, any delay 
caused by presenting the cheque pursuant to the 
crossing is probably excu.sed. 

There appear to l>e no decisions on the matter since 
the passing of the Act. According to Chalmers' the 
subsection "perhaps introduces a new and less rigorous 
measure.” 

Since the Act requires presentment witiiin a reasonable 
time, it is arguable that if a cheque is not jjrestmted 
within such time it is the duty of the hanker u|x>n whom 
it is drawn not to pay it without obtaining confirmation 
of the mandate. On the other hand, since the drawer's 
contract is enforceable against him until six years 
have elapsed, it is contended that the banker would 
be justified in paying during the whole of that pericnl.* 
It is, however, the practice of all the banks to refer 
cheques to drawer when they have become what is 
called "stale,” and in the writer’s opinion it must be 
regarded as the banker’s duty to observe this practice. 
Unfortunately the practice of the bank.s is not uniform, 
some referring to drawer cheques which are six months 
old, and others so acting after a tw'clvc months period. 
As Paget points out, this makes it impossible to argue 
that there is a binding legal custom, and it might lx? 
that a customer who was unaware of the practice 
would have a cause of action against his bank on the 
dishonour of his cheque for this reason. On the other 
hand, a customer who knew of it could contend that 
there was an implied duty on his bank to give him the 
usual warning. As the majority of customers may be 
assumed to be aware of the practice, the safest course 
would appear to lie in a continued observance of it. 

Loc. cit. 

* This is apparently Paget’s opinion : 4th Ed., p. 186. 
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It need hardly be added that the liability of endorseiB 
does not depend upon the same considerations as that 
of the drawer, and that they will be discharged if the 
instrument is not presented for payment within a 
reasonable time. 

The holder of a cheque which has become discharged 
or partially discharged owing to unreasonable delay in 
presentment becomes a creditor of the banker to the 
extent of such discharge.* VV'ith the concentration of 
deposit banking in a few great concerns, insolvencies 
have become very rare, and as actual damage through 
delay can hardly occur excep)t by reason of insolvency, 
the practical importance of this section is not great. 

MtASUKE OF DAMAGES 

Refusal by the bank to pay a cheque when the 
conditions discu.ss«?d above have been fulfilled amounts 
to a breach of contract for which the bank is liable to 
pKiy damages. The only question will be as to the 
amount. The ordinary rule for measuring or quanti- 
fying damages is that established by the leading case 
of Hadley v. Baxendale,^ viz. that the party in breach 
must pay the amount of damage which flows directly 
and naturally from his failure to keep his contract, 
provided that such would reasonably have been within 
the contemplation of the pjarties at the time when they 
made their contract. There is, however, great difficulty 
in applying this rule to the contract to honour cheques 
l)ecause it will rarely happsen that the banker has any 
knowledge as to the circumstances under which the 
customer came to be making payment. Suppjose, for 
example, the customer loses the benefit of an exce|>- 
tionally profitable contract through the wrongful dis- 
honour of his cheque; is the bank liable to p)ay him 
the whole of the loss? There is no decision upx>n this 
point, but it is thought that, since piossibilities of this 
kind are obvious, the banker must take the risk of 
them and is liable. • 

• Bills of Exchange Act, 1M2, s. 7^ (3). 

* 9 Ex- 334- 
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Apart fixHn direct damage of this kind, however, 
tfa«pe is also grave danger to the customer’s general 
business and repmtation, for persons will not deal with 
a man whose cheques are dishonoured. The extent of 
such damage may, however, be exceedingly difficult 
to estimate accurately, and it has accordingly been laid 
down that in such cases the damages are at large, i.c. 
the jury may award, within reason, such an amount 
as they think the circumstances warrant without proof 
of any actual loss. 


XLLUSTBATIOM. ROUX t*. STEWABD* 

The plaintiff whn Itanked with a conifiany of which the 
defendant was public officer (i.e. who was the projier fuirty 
to be sued) had thn-f, cheques and a ilomiciUsl bill di-s- 
honuured by them owiti>» to the inadvertence of a clerk. 
They were re-presented and |)aid next ilay Tfie plaintiff 
brought this action for damages, and gave no evidence to 
show that he had actually suffered injury. .V jury awarded 
him £500. 

Held: That the jury were eiititletl to give sulistantial 
damages, tliough 4500 was in the circumstances excessive. 
iioo was eventually agreed. 


Damage to reputation follows almost as a matter of 
course when the customer is in trade or busine.ss, unless, 
of course, it can be shown that owing to bankruptcy 
or some other reason the customer's credit is of no 
business value. In the case of other persons, however, 
the loss to reputation may be problematical. 


ILLUn&AnOE. EYAH8 v. LOHDOE AMD PBOVnOlAL 
BAEK> 

The plaintiff drew a cheque on her husband’s behalf 
payable to the mes-s steward of a ship on which he was 
serving, and owing to a mistake tfiis wa.s dishdnourtsl. 
There was no suggestion of any actual damage to the 
plaintiff herself and the jury awarded her one farthing. 


It has accordingly been contended* that, except in 
the case of a customer who is in business, actual 
damage to reputation must bq proved before it can be 


1 

t 

t 


(1854). *4 C.B. 595. 

(1917) Legal Decisions Affecting Bankets, Vol. HI, p. 152. 

See, e.g. faget, 4th Ed., p. 178, who strongly supports this view. 
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recovered. There is. however, no decision to this 
efiect, and there are certainly other classes in the 
community such as military and naval officers, and 
professional men to whom the consequences of a dis- 
honoured cheque may be no less disastrom than to the 
trader. Banks are known to have settled claims made 
by such cu.stomers by making substantial payments, 
and it is submitted that in such ca.ses the damages are 
equally at large. When there is proof of actual damage, 
there is, of course, no doubt that damages are recov- 
erable.* 

The action for damages for injury- to reputation is 
in the nature of an action for defamation. An action 
of this latter type will sometimes lie in addition, if the 
banker is incautious enough, at the time of dishonouring 
the cheque, to give his reasons for doing so. These are 
not infrequently indicated upon the cheque itself. It 
has even been suggested* that the mere act of wrongfully 
dishonouring a cheque is defamatory of the drawer. 
This view, however, appears to the writer to be un- 
sound. At the most, such action would amount to an 
implied slander and would need proof of actual damage 
to supjwrt it, except where it could be shown to affect 
the drawer by way of his trade, bu.siness, or profession. 
But, in the latter event, the cause of action can hardly 
be differentiated from that already dealt with. 

Since, as has been indicated, the reason for dishonour 
is u.sualiy given on the cheque, or upon a slip of paper 
returned with it (this procedure is indeed required by 
the rules of the Clearing House), it has become a 
common practice in an action for wrongful dishonour 
to add a claim for damages for libel. In some of these 
cases the two claims have been dealt with without 
differentiation,* while in others there have been 
findings on both claims.* The resulting position is 

‘ See per Williams, J., in Rolin v. SUward, supra, at p. 607. 

* See AlUm v. Loudon County and Westminster Bank (X913), 31 
T.L.R. 210. 

* Cf. Allen V. London County and Westminster Bank, supra. 

* Cf. Siek V. Lloyds Bamk (1908), Legal Decisions Affecting Bankers, 
VcA, II. 159, where the jury awarded ^230 for the breach of contract 
and ntAhing for the alleged libel. 
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somewhat conftmng, because there appears to be no 
decided case where damages have been specifically 
awarded for libel, though in one case a verdict for 
damages was set aside on the ground that the expression 
used, viz. "not stated," was incapable of a defamatory 
meaning.^ The practical chances of liability may not 
be great, but so long as bankers continue the practice 
in question they must expect occasional actions 
against them framed in libel. They should therefore 
make their remarks as colourless as possible. The form 
of words mo,st commonly used, viz. Refer to Drawer 
(sometimes abbreviated to K/D), appears at first sight 
to fulfil the requirement, but it is jiossible to place 
various interpretations or, as they are called technically, 
‘‘innuendos’’ upon these words. In one case the judge 
directed the jury that they meant no more than that 
the cheque had been dishonoured,* but left it to them 
to say whether they thought this libellous and they 
thereupon gave no damages. In the only other case 
upon these words® the po.sition was affected by the 
war-time moratorium. A list of forms of words com- 
monly used by the banks is given by Dr. Minty in 
The Law Relating to Banking and Foreign Exchange,*’ 
several of these such as Discharge Required, Discharge 
Irregular, would appear to be incapable of a defamatory 
meaning.® 

‘ Frott V. London Joint Stock Bank (i9<-><>), 22 T L.R. 760. 

* SuM V. Lloyds Bank, supra. 

* Flack V. London and South-Western Bank (lyis), 31 T l- K. 33^. 

* and Ed., p. nj8. 

* The abbreviations D/R, 1 >/I. etc., are said now to have bercume 
obsolete. 
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Disoounrmo mr Jis am p oou^cimo 
CHEQUES AHD OTHER NBOOTIABLE 
OfSTBXJlCEIITS 

The position of a banker discounting bills, cheques, or 
other negotiable securities for a customer differs 
fundamentally from that of a banker collecting his 
customer’s cheques. But the actual processes have 
points of similarity and the distinction may be difficult 
to draw in practice, so that it seems desirable to treat 
of the whole subject in one chapter. 

To discount a bill is in effect to buy it, and if the 
names on it be gtxxl and the price favourable such 
purchases arc a remunerative tyj^ of business, which 
lias been carried on by merchants and merchant 
liankers from very early times.’ With the rise of bank- 
ing, customers took to leaving the bills, notes and other 
securities of which they were holders with their bankers 
in order that the necessary presentation might be 
made, and the amounts received would then be credited 
to their accounts. The banker was w'illing to do this 
without charging any commission because he obtained 
thereby the use of the money received for a longer or 
shorter period. With the growth of the cheque system 
this type of busine.ss naturally increased enormously, 
and when crossings were invented, and later given 
statutory rt“Cognition in the Crossed Cheques Acts and 
the Bills of Exchange Act. 18S2, it became for practical 
purposes obligatory on bankers to afford this service 
to their customers. It seems, however, to have been 
a long time before the question seriously arose whether 
a banker who acted in this way was in reality acting 
as a mere agent for the customer, or was still playing 

* Tbe term “sale," howevet. is sometimes used by lawyera to 
describe tbe tranafer of an instrument without endoraement while 
among mercliajits it is usually confined to tbe purchase of drafts 
for remittance abroad. (See Chalmers, op. cit., p. 101.^ 
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his old role as a discounter. Before concemins our- 
selves with the answer to this question, it will be as 
well to refer shortly to the legal position which arises 
on each hypothesis. 

The discounter of a bill or note becomes a holder for 
value and takes the projwrty in the instrument. 
Whether he takes his title free of the equities dej^ends 
on whether he is a holder in due course.* If he is a 
holder in due course, he is protectetl against the frauds, 
conversion, and defects of title of his customer equally 
as against those of other parties to the instrument; 
he is in fact quite indejK'ndent of his customer, and 
this may be of consulerable advantage to him.* He 
must present for acceptance (where nc'cessary), and for 
payment (where n<jt excused), and on dishonour must 
protect his position by giving the ni‘ce.ss;iry notices 
in accordance with the statutory n'quirements. A 
banker discounting bills for a ctistomer which bear the 
customer's endorsement is, of course, well placed for 
estimating the value of that signature in the <>vent of 
the acceptor failing to pay. He will rememl)er to 
obtain this endorsement even if the l>ill in que.stion is 
payable to b<?arer since in its abs«*nce the customer 
is not liable on the bill, and does no more than warrant 
that the instrument is what it purjxjrts to be, i.c. that 
it is in fact a genuine bill of exchange, that he has the 
right to transfer it, and that at the time of the transfer 
he is not aware of any fact which renders it valueless.* 

COLLECTION 

.An agent who is employed to collect a bill or note Ajoocy 
has no legal interest in the instrument but holds the 
proceeds in trust for his employer ; a banker, however, 
collects cheques for a customer on the implied agree- 
ment that the proceeds will be credited to his account : 
that is, that the money will be lent by the customer 
to the banker as soon as received, but not until received. 

’ S«e Bills of Exchange Act, iS 92 , s. 29. 

* See the defence in Underwood v. liarclays Bank, [1924] 1 K.B. 

775. which, however, failed on the facts. Sec p. 1 13, post. 

* Bills oLExchange Act, 1882, s. 58 (2). 
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FaiTO>w's»3ank received a cheque from a customer for 
coUectioa, 'Not being a clearing bank, they sent it to 
their agents, Barclay's Bank, to pass through the G e a rin g 
House. On receipt, the latter bank credited Farrow's 
Bank with the amount of the cheque in the ctearance 
sheet but they did not settle the matter with the drawee 
bank until later. In the interval Farrow's Bank had 
suspended payment. The question then arose whether 
Farrow's Bank had at the time of suspending payment 
received the money so that it became part of their general 
assets, giving the customer only a right to recover a 
dividend or whether the pr<^eeds still belonged to him 
in toto. If the cheque liad been discounted, the customer 
would have ceased to be the owner. 

Held : That the time, at which the money would have 
become that of Farrow’s Bank was that of the actual time 
of clearing, i.e. at the time when the transfer takes place 
at the Bank of England. The fact of the amount having 
been credited in account beforehand was immaterial, and 
the money therefore lielonged to the customer. 

Normally, therefore, a banker collecting a cheque is 
really in a dual position since he is not acting merely 
as an agent but also for Itis own purposes. The tend- 
ency of the Court in certain of the cases has been to 
keep the two a.spects of the matter in separate com- 
partments, and it is this which explains the great 
controversy over Sect. 82 of the Bills of Exchange 
Act, 1882, wliich was resolved by the House of Lords 
against the banks in the leading case of CapiUd and 
Counties Bank v. Cordon.^ What we may consider a 
juster appreciation of the position appears in Lord 
Birkenhead's judgment in Sutters v. Briggs,^ where he 
shows that the positions of agent and holder are not in 
these cases really inconsistent. Following the Gordon 
Case, as we must, however, it is necessary to accept and 
apply the distinction to the collection of cheques by 
bankers. 

The agent while employed in the business of collec- 
tion is a mere instrument or conduit pipe and normally 
incurs no personal responsibility in connection with 


* 1*^*3] * Ch. 41. 

• [*903] A.C. *40. 


* [1933] I A.C. 1. 
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his act. but like any other agent or servant he is liable 
for any torts which he commits in the course of his 
work. An agent who incurs personal liability while 
properly carrying out the work for which he is engaged 
is entitled to be indemnified by his principal. There 
is one tort to the innocent commission of which a 
banker is peculiarly exposed when collecting cheques or 
negotiable securities for a customer, that of conversion. 
When the customer has no title to the cheque, its 
collection by his bank amounts to conversion.^ This 
most commonly occurs where there has been forgery 
of an endorsement but it is not confined to such cases, 
and might happen owing to some fraudulent conduct 
by the customer, as when he had stolen or converted 
the instrument to his own use : in such a case the 
banker’s position Ls weaker than if he had given value 
for the instrument. 

ILLUSTBATIOM. G. L. UHDEBWOOD. LTD. v. BANK OW 
LXVEBPOOL> 

A had a banking account with the defendants. He was 
also sole director of the plaintiff company in which he 
held all the sharc.s except one belonging to his wife. The 
comjjany's account was kept at another l>ank. The de- 
fendants knew of the cxi,stence of the plaintiff company 
but were unaware of its separate account. A, as s<jlc 
director, became possesstnl of \'arious cheques i>ayaV)le 
to the company which he endorsed on the company's 
behalf and paid into his own account with the defendants. 
They collected the cheques and credited the proceed-s to 
his account, and he afterwards misappropriated them. 
The company later went into liquidation and the liquidator 
brought this action to recover the amount of the cheques 
in question. 

Held : The defendants had, by collecting these cheque^ 
been guilty of conversion and were liable to the plaintiffs. 

It is obvious that this places a considerable burden 
up>on banks. It is, of course, true as has been mentioned 
above, that in cases where the bank is liable, a right 
exists to be indemnified by the customer, but this may 
involve taking legal proceedings against him, and even 

* C. L. Underwood, Ltd. v. Bank of Liverpool, [1924] « K.B. 773. 
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SO in many cases it will not be posmUe to enforce the 
judgment dwing to the customer's insolvency. The 
banker acting as agent may, therefore, as has been 
pointed out above, be in a worse f>osition than if he 
had given value for the instrument. 

PROTECTION OF COLLECTING BANKER 
When the system of crossings was recognised by 
statute in the Crossed Cheques Act, 1876, the banlu 
were, subject to certain conditions, given protection 
against these risks while collecting crossed cheques for 
customers.* This was in recognition of the fact that 
the statute virtually placed an obligation upon them to 
undertake the collection of crossed cheques. This 
protection is now contained in Sect. 82 of the Bills of 
Exchange Act, 1882, which however only covers the 
banker while acting as his customer’s agent for collec- 
tion, and not when collecting on his own behalf as 
holder for value.* 

The section provides as follows — 

VVlicTc a hanker in gixxl faith and without negligence 
receives payment for a customer of a cheque crossed 
generally or specially to him.self, and the customer has no 
title or a defective title thereto, the banker shall not incur 
any liability to the true owner of the cheque by reason only 
of having received such payment. 

This is an important section, and must be constantly 
borne in mind by the responsible servants of the banks. 
The following points must be noticed — 

(i) It is the banker, prima facie liable at Common 
Law, who claims to be protected by the section. This 
means that it is for him to satisfy the Court that the 
various requirements of the section have been fulfilled, 
e.g. he must accept the onus of proving that he has 
not been negligent : it is not for the true owner to 
prove negligence.® 

* Crossed Cheques Act. 1876. s. 12. proviso. 

* Capital and Counties Bank ▼. Gordon. [1903] A.C. 240. and see 
btfow, p. 134. 

* See Lloyds Bank v. CkarUred Bank of India. [1929] 1 K.B. 40 

atp. 59. 
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(ii) The protection is given in relation to the coUec> 
tion of crossed cheques only, although by Sect. 95 
this is extended to cover dividend warrants, and by 
the Revenue Act. 1883. to a still wider category of 
instruments.^ 

At first sight it would seem that this difficulty could 
easily be surmounted by the simple expedient of cross- 
ing all cheques handed in for collection, and it is con- 
ceived that Sect. 77 (6) was inserted in the Hills of 
Exchange Act, 1882, in order to remove any doubts 
as to a banker having the right to take this course. 
This subsection provides that "where an uncrossed 
cheque, or a cheque crossed generally is sent to a 
banker for collection, he may cross it specially to 
himself.” It will be observed that the word "sent” 
is used, not the word “brought.” If the cheque be 
brought by the customer, the banker can always insi.st 
that it be crossed before he bi? required to accept the 
risk of collecting it. If it lx; sent, whether by servant 
or by post, he would have to refer back the matter of 
crossing, which would cause delay, and the most 
reasonable procedure in the circumstances would be 
for the banker to cross it himself. Quite apart from 
this section there would appear prima facie to be no 
reason why he should not do so, since as an agent he , 
should take all reasonable precautions, and, in Sutters v. 
Briggs,^ Lord Birkenhead, L.C., states the opinion that 
this is indeed so. Nevertheless the view is commonly 
held that a banker cannot obtain the protection of 
Sect. 82 by himself crossing an open cheque sent to 
him for collection but that the cheque must already 
be crossed when it comes into his hands.® This view 
app>ears to originate in a dictum of Lord Lindley in 
Capital and Counties Bank v. Gordon* where he says 
“that Sect. 82 would be deprived of all meaning if it 
were held to apply to cheques not crossed when they 

* See Chapter Vll, p. 150, post. 

• (1932] 1 A.C. I. 

• See Paget, op. cit.. p. 282, where be says this view must now be 
taken as "finally settled." See also Chalmers, op. cit., 305. 

* [1903] A.C. 240. 
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cxmie to the hands of the party seddng the protection 
of that iiction. Sect. 77 (6) does not assist the 
appellant bank in the present case althongh it might 
be useful if an endorsement were forged after a cross- 
ing." This opinion is not of binding effect for it was 
not necessary to the decision since it was held on the 
facts that the defendant bank were holders for value, 
not agents.* It is, moreover, in disagreement with the 
view of Stirling, L.J., in the Court of Appeal.* In the 
writer’s opinion, therefore, this question cannot be 
regarded as definitely decided though great weight 
attaches to Lord Lindley's dictum. 

(iii) The protection Ls in words limited to the receipt 
of payment. Receipt of payment, however, does not 
take place until the final act in the clearing, i.e. the 
crediting of amounts in the books of the Bank of Eng- 
land,* and i.s preceded by a number of acts on the part 
of the collecting bank in relation to the cheques which 
themselves amount to conversion if the customer has 
no title. To place a literal construction on the words 
"receives payment" would therefore be to nullify the 
value of the section, indeed would make it a mere 
"trap."* The process of receiving payment is there- 
fore held to cover all acts ancillary to the collection of 
the cheque in question, and even extends beyond this 
to such preliminary matters as the opening of the 
customer's account.® The duty of good faith and care 
imposed on the banker must be observed over a pre- 
cisely similar period, and it is submitted that the 
statement of Lord Reading, L.C.J., in M orison v. 
London County and Westminster Bank* that Sect. 82 
"only comes into operation when the banker receives 
the proceeds," can be disregarded in view of later 
decisions such as Lloyds Bank v. Savory < 5 - Co."* 

* See p. 135, post. 

• See 11902] 1 K.B. at p. 208. 

• See Ji$ Farrow's Batsh, supra. 

* See per L«rd Macnaghten in Capital cmd Counties Bank v. 
Gordon, [1903] A.C. 240 at p. 2*44. 

* See, p. 121, post. 

• (1914] 3 K.B. 356. 

’ 1*933] A.C. 201 . 
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(iv) The coUection or receipt of paymmt mmt be cSUSSt** 
for a costomer. Here we are faced with the important 
and diflicult question of who is to be regard^ as a 
customer. This has already been discussed mainly in 
the light of the decisions on this section,' which show 
(a) that something in the nature of an account must 
actually have been opened, and (b) that as soon as this 
has been done, the relationship of banker and customer 
automatically arises. 

It is possible for a question to occur as to whether 
payment is being received for a customer when, as 
frequently happens with present-day concentration of 
banking, both drawer and payee of a cheque are 
customers of the same bank. It might then be argued 
that the banker was acting as paying banker rather 
than as collecting bank and was outside the section. 

This is a question of fact which can .seldom cause 
difficulty. When the cheque is paid in in the ordinary 
way and credited to the customer’s account, there can 
be little doubt that tlie bank receives payment from 
itself for its customer. It is possible, however, to 
imagine a case where the payee being in a hurry asked 
for payment over the counter : here there would be no 
question of collection. Usually it will be quite imma- 
terial in which pair of shoes the banker stands, but if he 
happens to be claiming a lien on the balance of the 
drawer’s account the point may be important, for if 
he has received the cheque for collection it is arguable 
that he must pay it in preference to exercising his lien.* 

(v) The collection must be effected by the banker in Goodimih 
"go^ faith.”* 

NEGLIGENCE UNDER SECTION 82 

(vi) The collection must have been effected by the 
banker "without negligence.” The protection afforded 

• See pp. 29, ei seq., ante and Great Western Railway v. London and 
County Bank, [1901] A.C. 414. Ladbroke v. Todd (1914), 19 Com. 

Cas. *56; Commissioners of Taxatifin v. Enghsk, ScoUtsh, and 
Australian Bank, [1920] A.C. 683. 

• Cf. Kilsby v. Williams (1822), 5 B. and Aid. 8ij. 

• A» to this see p. 87, ante. 
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to bankm by Sect. 82 is conditional on due care having 
been exerdsetf; therefore establishing a duty vriiich 
does not exist at Common Law since there is no 
contractual relationship between the banker and the 
true owner of the cheque. On a strict construction of 
the section, the banker would appear to lose the benefit 
of Sect. 82 whenever he receives payment negligently, 
even if the negligence of which he is found guilty did 
not occasion the lo.ss complained of.^ 

que.stion of standard of care is best studied in the 
light of the decided cases, but as a matter of general 
principle some difficulty has t)een found in obtaining 
a general formula. Tlie view commonly accepted is 
that it is "the standard derived from the ordinary 
course of banking."* '^This, however, is clearly not 
conclusive because practice cannot make that which is 
i improper proper : " neglect of duty does not cease to be, 
by repetition, neglect of duty."* It must be remem- 
bered that the inclination of judges is always to demand 
a very high standard of care from those, sucli as bankers, 
upon whom great responsibility rests, yet, as has been 
said, bankers cannot be expected to make microscopic 
investigations and play tlie role of amateur detectives.* 
The conception of negligence in this section gives 
rise to difficulty both of a legal and of a practical 
character. Negligence may be shortly defined as 
"ab.sence of due care in the circumstances," but in 
order that a person who has suffered damage from the 
negligence of another may .successfully proceed in an 
action against him, he must show that the negligent 
person was under a duty to him to take care. A duty 
to take care may arise from a contract between the 
parties as between banker and customer, or from the 
general law of torts as in the familiar case of driving 

* See per GrecT. l.. J.,iD Savory ^ Co. V. l-kryds Han/t, 2 K.B., 

at p. 148, but sec fur Lord Buckmaster in [1933] A.C., at p. 216. 

* See Byles on Bills, 19th Ed., p. 39 ; and see fer Lord Dunedin 
in Commissioturrs 0/ Taxation v. English, etc., supra, at p. 689, "the 
ordinary practice of bankers." ' 

* See per Lord Tomlin in Bank of Montreal v. Dominion Gresham 
Guarantee Co., [1930] A.C. 339 at p. 666. 

* Lioyds Bank v. Chartered Batik of India, supra, at p. 59. 
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a vdiide on the highway. In the latter type of case 
the duty is a general one. and is owed to all dtizeos: 
in the former type it is a special one, owed to one or a 
group of persons who are parties to a contract. Sect. 8a 
at first sight appears to establish a duty of a general 
kind for it does not explicitly state that the collecting 
banker must exercise care as to the intere.st of any 
particular person. This, however, can hardly have been 
the intention of the legislature. The banker is pro- 
tected from liability to a p>articular person, viz. "the 
true owner” of the instrument, and it must therefore 
be towards him that the duty to take care is imposed. 

In the words of Kennedy, L.J.,* "it means without 
want of reasonable care in the interests of the true 
owner.” The true owner is the person who last in the 
history of the instrument can establish his title a.s 
holder, so that he is not necessarily the jK'rson from 
whom an instrument has been stolen, as in .SwilA v. 

Union Bank of London . where a bearer cheque was 
stolen and negotiated to a holder in due course (a 
person who takes under a forged endorsement is not a 
holder).* 

The duty to the true owner is hardly susceptible of 
definition in general terms, but it is obvious that it 
depends to a "considerable extent on the nature of the 
dangers by which the intere.sts of the true owner are 
threatened.”* 

The circumstances surrounding the operation of 
receiving payment are so various (bi'aring in mind the 
wide construction which has l>een given to that 
expres.sion) that the jxjssible instances of negligence are 
almost without end. It i.s, however, possible and useful 
to attempt the analysis of them into various groups — 

A. In the first place there are acts and omi.ssions in opwuu* uw 
connection with the opening of the account. At first 
sight it may seem a far cry from the opening of a 
customer's account to the receiving of payment in 

1 Hannan's Lake Vieiv v. Arnulroig (1900). 5 Com. Ca*. 188 at 191 . 

* (1875). I Q B.D. 3« 

* See Paget, ioc. ctC.pp. 233. on the subject at trueowner. 

* Scrutton, L.J., in Co. V, Lioyrfi Bon*. [1932] 2 K.B. 121. 

«o— 
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napect td a partktiJar cheque possibly several years 
later. EjuoxSiation, however, shows that in many 
cases vigilance can only be effective at the initial stage, 
and it would be unfair to allow the section to protect 
a iKuiker who opens accounts for Tom, Dick, or Harry 
without inquiry, thus making possible kinds of fraud 
which the exercise of all proper precautions at a later 
stage could not prevent. It b, however, only <x>m- 
paratively recently that the Courts have dealt with the 
question of the banker’s duty at the opening of the 
account, and its precise extent is still by no means clear. 
The first suggestion that the banker's resp>onsibility 
might extend so far back as this appears in 1903 in 
Turner v. The London and Provincial Bank} where the 
customer's references had not been taken up. In this 
case, however, no definite decision was given on this 
point, and in his note to the case Sir J. Paget expressed 
his view that the lack of inquiry was "somewhat remote 
from the actual transaction." Ladbroke v. Todd,* 
Guardians 0/ St. John, Hampstead v. Barclays Bank,* 
and Commissioners of Taxation v. English, Scottish, 
and Australian Bank* were all cases where no or very 
indefinite inquiries were made at the op>ening of the 
account and the cheque to which the customer had no 
title was paid in for collection very shortly afterwards. 
In all these cases this was held to have been such 
negligence as disentitled the banker from relying on 
Sect. 82. 

nxnSTBATlOH. LADBROKE t>. TODD* 

The plaintifls, bookmakers, drew a cheque payable to 
R. H. Jobson and crossed "account of payee only,” and 
sent it in a letter to the payee who was an undergraduate. 
The letter was stolen and the cheque abstracted, and taken, 
bearing a forged endorsement in the name of R. H. Jobson 
to the defendant who carries on business as a banker, by a 
young man who said that be was the payee and wrished to 
open an account with it. He explained that he had an 

* Lfgai DtcisicHs Afftcting Bankers (1903). Vol. 2, p. 33. 

* (> 9 M). 30 T.L.R. 43,,. 

* (» 9 a 3 ). 39 T.L.R. 229, 

* U930I A.C. 683. 

* (1914). 19 Com. Cas. 236. and see p. 31, ante. 
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acconnt ftt uotlier bank, but that be did sot wish to pass 
tois cheque, which be bad received in payment of a betting 
debt through his account there, lest it should come to the 
knowledge of the college authorities. The defendant 
required him to sign his name in a signature book, and 
compared this signature with the endorsement on the 
cheque. He took no other precautions, such as requiring 
references. The cheque was cleared specially the same day, 
and the greater part of the proceetls drawn out next day. 
In an action by the drawers of the cheque. 

Held: The cheque had been colleclcd for a customer, 
but that the payment had liccn received negligently, and 
the defendant was therefon- liable. 

The area of necessary inquiry at the opening of an 
account, however, has become much wider than the 
mere requirement and taking up of references, and 
it is not possible at the time of writing to define it with 
precision. The use of banking facilities at the pre.scnt 
day has become so widespread and has penetrated so 
far into social strata where banking accounts were 
previously unknowm, that new precautions have be- 
come necessary. The dishonest employee is perhaps 
the greatest danger from this point of view. The 
problem is to prevent such persons making use of 
banking accounts for the encashment of stolen cheques. 
It is obvious that the banker can play a considerable 
role in the solution of this difficulty, and in fact bankers 
have not been .slow to assume the responsibility of 
devising precautions against being u.sed for the collec- 
tion of such cheques. It may therefore seem hard that 
the Courts have come to expect the taking of such 
precautions, and to hold failure in this respect to be 
negligence. 

It has accordingly become neces.sary for the banker 
to inquire as to the occupation of his would-be customer, 
and, in the event of its appearing that he is an employee, 
to ascertain the name of his employer.* If with this 
knowledge the banker collects a number of cheques 

* The rule at Lloyds Bank on the matter provides; Rule 29 
"No new current account should be opened without knowledge of, 
or full inquiry into, tbecircumstancesandcharacter of the customer.'' 
See Savory &• Co. v. Lloyds Bank, [1933] 2 K.B. 122. 
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payable to th^> employer's order, or ev«) payable to 
the employer or bearer, for the credit of the em^doyee's 
account without making inquiry and satisfying himself 
on reasonable grounds that they are inde^ the |nx)p- 
erty of the employee, he is guilty of negligence.* For 
similar reasons the occupation of a married woman’s 
husband must be ascertained, and if he be an employee 
a similar procedure must be followed.* 

ILLUnEATIOl. IXOTDI BAXX v. SATOBT ft 00.> 

Crossed bearer cheques stolen by clerks from their 
employers, the pJaintifis (Savory & Co.), were paid by 
them into the head office of the defendant bank for collec- 
tion, and for the credit of accounts at local branches. 
Pay-in slips were filled in with the names of the clerks and 
the local branches in question. The account at one branch 
was in the name of one fraudulent clerk and at the other 
in the name of the other clerk's wife. The names of the 
clerk’s employers or of the employers of the customer's 
husband had not been obtained when these accounts were 
opened. 

Held: This was negligence and the defendants were 
liable to the plaintiffs, the true owners, 

tenttar ei , It may also be that the banker is under the duty to 
scrutinise and consider his customer’s account from 
time to time so as to assure himself tliat it is in order 
and that there are no circum-stances calling for inquiry.* 
cjagtaitor As has been said ” experience has shown that one 
such threat (i.e. to the interests of the true owner) 
is the risk that a servant of the true owner will mis- 
appropriate a cheque made payable to his employer.”* 
This matter may, however, be stated more broadly — 
a banker collecting a cheque or other instrument for 
a person whom he knows to be an employee, must, 
when such instrument shows on its face that the 
employer has once had a legal interest in it, assure 

* See Lloyds Bank v. Savory < 5 - Co., [1033] A.C. tot. 

* See dictum by Sankey, L.J., in Lloyds Sank v. Chartered Bank 
of india, st^a, at p. 70, where be, bases himself on M orison v. London 
CanMfy emd Westminster Bank, [1914] 3 K.B. 336, but this case does 
not u>paar to lay down any such rule. 

* Per Scnitton, L.J., in Savory &• Co. v. Lloyds Bank, [193a] 2 
KJB. 12a, at p, 130. 
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hims fti f beyxtnd reasonable doubt that the employee 
is fully entitled to have it collected for the b«iefi.t of 
his jHivate account, and is not holding it in fraud of his 
employer. The term "employee” is here used very 
broadly and includes not only clerks and servants, but 
agents and ofhcials of corporations such as company 
directors.^ The interest of the employer will usually 
arise as the original payee of the instruments but 
possibly as endorsee, or even in some cases as drawer, 
e.g. where the drawing was by procuration. 

HXURRATIOM 1. HORUOll «. LOKDOI OOUlITT Ain> 

WBsmnrsTKB bamk* 

One. Abbot, wiis a clerk, and later manager to the 
plaintifT, who was an insurance broker, lie )>ad authority 
from his ma.ster to draw che<jue,>j “per pro and the 
defendants who kept the plaintilt's account hail iicstructions 
to honour cheijucs so draw'ti. .\hlx>t o[X'necl an accxiunt 
with the defendants without the plaintitt’s knowledge, and 
over a nunilier of years |>aid cheques into it wliii h he had 
drawn, and in some ca.ses endorsed "per pro Moruton.” 
The defendants collected these, which were mostly crossed, 
and credited them to AblH>f.s account, 

Held: That when considering whether the l>ank had 
acted without negligence, the fact that the che<iuo8 were 
signed per pro. was one circumstance to lx; taken into 
account and that in conjunction with the facts that 
Ablxjt was known to lie manager for the drawer and 
appeared eventually as holder, it pul ujjon the bank the 
obligation of making inquiries which were in fact never 
carried out. The bank had in the circumstances fieeii 
negligent. 

ILLUnRATlOV e. LLOTDS BAMK v. CHASTKRED BAMK 

or DfDIA* 

One, Lawson, who was chief accountant at the plaintiffs' 
Bombay office, was authorised by them to draw cheques 
on another bank with which the plaintiffs had an account. 
He made use of this power to conduct an extensive series 
of frauds. He drew cheques payable to the defendants with 
whom he had a private account and sent these to them 
to be credited to it. The defendant.s collected and 
credited the sums in question.. Eventually the frauds were 

* Underwood v. Bank of Liverpool. [1924] i K.B, 775. 

• [1914I 3 K.B. 356. 
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(UaooverMi, and the plainti& sued the defendants ia 

converslqiyX 

Htld : ’The defendants bad been n<[^Iigent in not making 
inquiries when they bad before them the following circnm- 
stances which ^>oald have ronsed suspicion ; (a) large sums 
bad been transferred to them without any apparent cause ; 
(fc) this had been done by cheques sign^ by one who to 
their knowledge was an officer of the plaintiffs; (c) these 
cheques were drawn not upon any banking account of the 
person signing, but on an account which the plaintiffs had 
with another bank; (d) the drawer of the cheques, the 
person who gave directions with regard to the application 
of the cheques, and to whose credit the defendants were to 
place them, were one and the same person ; {e) finally, as 
soon as the cheques were credited as directed large sums 
were drawn against them by the same person in favour of 
payees whom the defendants knew to be stockbrokers. 

The fact that the agent drawing the cheques has a 
power of attorney under which he draws cheques to his 
own order does not remove the need for inquiries.* 

Tlie more serious danger, however, is the collection 
of cheques for an employee which were originally 
payable to or to the order of his employers. So much 
is this so that it is a rule of present-day banking 
practice that such cheques should only be collected 
after investigation.* The necessity of such a rule is 
emphasised by the number of decisions under Sect. 82 
in which this matter has been involved.* Partnership 
cheques would appear to come under the same rule, and 
should not be collected for the private account of a 
partner without inquiry. 

A somewhat similar type of case is that of a private 
person paying in for collection a cheque which was 
made payable in the first instance to a public authority. 
One would not expect to find such an instrument in the 
hands of a private individual, and the circumstances 
clearly call for inquiry. 

* MidUmd BanA v. Ji»cMiU, [1933] A.C. i. 

* See Lloyds Btmh v. Suvory &■ Co., [1933] A.C. 201. 

* See Lloyds Bank v. Savory S- Co., supra ; UmUrutood v. Bank of 
LiatrpotA, p. 115, attia: Hannam's Lak* Vi»w v. Armstrong (1900), 
16 T,I„R. •236; Bissell S- Co., v. Pox Bros. A- Co. (1884), 51 L.T. 663 ; 
Bnmn v. National Bank (1906), 23 T.L.R. 65.- Morison v. London 
Ommty assd WostminsUr Bank, p. 125. ante. 
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A sergeant employed in the offices of the Overseas 
Military Forces of Canada stole tbirty>two cheques worth 
£3900 over a period of ten months. Each was drawn 
payable to "Officer in Charge, Estates Office. Canadian 
Overseas Military Forces." The cheques were crossed and 
were all endorsed by the payee preparatory to being sent 
to the Paymaster-General uf the Forces. The sergeant 
had a small private account with the defendants into 
which the cheques were passcnl without inquiry and 
collected. The I^ymaster brought proceedings. 

Held: The defendants had l)ecn put on inquiry by the 
circumstances and had l>een negligent in failing to in- 
vestigate. 

Cases where a trustee, guardian, or other person in a 
fiduciary jxisition pays into his own account instru- 
ments drawn payable to his cestui que trust give rise 
to more difficulty. Although there appear to be no 
decisions directly in point, it is submitted that the 
bank should observe the same precautions as have been 
mentioned above. In House Property Co. of London v. 
London, County and W esiminsler liank^ a cheque made 
payable to “T.C. and others or bearer” was crossed 
"a/c payee.” "T.C. and others” were trustees and the 
cheque was misappropriated by their solicitor who 
had it collected through his private account. The 
defendants were held liable on the grounds that they 
had disregarded “a/c payee,” but the judge clearly 
also attached importance to the fact that it had been 
collected for the private account of a solicitor. A 
trustee will normally, of course, receive cheques made 
payable to himself. If he is described in them as 
trustee, the same rule would appear to apply, and it 
would be dangerous to credit the cheques to any but a 
trust account. When the cheques are made payable 
to the trustee without designation as such, the bank 
obviously carmot be expected to make inquiries, 
unless possibly it is known to the manager that they 
in fact constitute trust funds! 

* [1919] 1 K.B, 678. 

* 3* T.L.R. 479- 
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Cardeamess is perhaps most likely to occur at the 
time of the 'collection, especially in failure to pay due 
attention to the actual terms of the mandate. It is not 
here a case of playing the detective but of a careful 
examination of everything which appears on the front 
and back of the instrument. Each set of circumstances 
produces its own requirements, but several factors of a 
recurrent character may be noticed — 

(a) Endorsements. The most obvious need of all is 
for the bank officer to make sure that the endorsement 
corresponds exactly with the name of the payee or 
endorsee. The rules on this point have already been 
considered,* and do not call for further discussion. 
Collecting bankers are perhaps inclined to leave this 
matter to the paying bank, but it is clear that they are 
themselves responsible for ascertaining that endorse- 
ments are in order. 

1 LLU 8 TBAT 10 R. BATIR8 t;. LOHIMM ARD BOUTB 
WESTERR BARK* 

The plaintifiK were jiayees of an instrument in the form 
of a chc<iut' hut conh-iining a c(jnditional order. Jt was 
payable to J. Havins, Jun., and Sims. This wa.s stolen 
and eventually [Kiid into a customer's account at the 
defendant hank Ix-aring a half illegible endorsement which 
the tmnk considered to In? that of J. Havins, Trench, and 
Sims. It w’as collected and crtxlited to the customer's 
account. 

Held : Assuming that the instrument came within Sect. 
82 of the Act, the defendants had been negligent in not 
detecting that the endorsement was not in the name of 
payee, and were not therefore protected by the section. 

(b) Again, any failure to pay attention to the 
crossings will be negligence. It is very unlikely that a 
banker will try to collect a cheque crossed specially 
to some other banker than himself, except when he 
acts as agent. The markings "not negotiable” and 
"account payee” however require examination. The 
words "not negotiable” are a warning to holders that 
they take subject to defects of title in their transferors.* 

* See pp. 76, ei seq., aHle. 

* [1900] 1 Q.B. 270. 

* Bills of Exchange Act. 1882, s. 81, and see pp. si.etseq.. ante. 



DlSCOUHtlNG BIU^ AWD COIXECTING CHEQtTBS la^ 

It is therefore argued that the banker collecting for 
such person must exercise care. This, however, con- 
fuses the position of a collecting with that of a dis- 
counting banker. There seems to be no good reason 
for putting upon a collecting banker, who is simply 
acting as an agent, the almost impt>ssible duty of 
investigating titles prior to that of the customer. 

Sect. 82 in effect acknowledges such imix>ssibility, and 
if '■ not negotiable " cheques were to be taken out of the 
protection which it affords it would lx* a of giving 
with one hand and taking aw'ay with the other. 

ILLtJSTRATlOH. CKTT 1 CPUX i-. LONDOH JODT ITOOK 
BAHK‘ 

The phiintiif vva.s ;t .sti><.lihnik<-r wIk; a clerk 

catlcd Katids. Kaiids indulged iii .s|)c(;uhitivc IraiiMuUuilH 
with the plaintiff in the luiine of a customer I>a\'U's, the 
plaintiff bciiif,' unaw.-ire of wfiat was ({uinf; on. "1 he plaintiff 
signed a nuniltcr of cheques tn.ide jiayatile to Itavics or 
order and crossed " not negotiable" wlncli Kaiuls tiKik and, 
having forged an endorsement in the name of l)avic.s. fiad 
them collected fiy the dcfetidants with wliotn he bad an 
account. The plaintiff sued the defendants who relied 
upon Sect, 82. It was contetided that the defeiulants 
should not have collected "not negotiable" chetpies for 
any person other than the payee without inipiiry, and had 
therefore tx-en negligent. 

Held: The defendants had not lieen negligent m failing 
to make inquiries and were protecteil by Sec t 82 * 

The words “account payee” or “account payee Account 
only” or “account John Smith” (the last-named 
formula being rno.st commonly used in bearer instru- 
ments) are now frequently found njxm crossed chttques. 

The practice of marking crossed cheques in this way 
originated at any rate before 1852,® but has only 
become common during the present century. Each set 
of words seems to have exactly the same effect, and 

* (1913). 19 Com. Cas, 6 g. 

* In G.W.R. V, London and County hank. A ( 4 'A' “t p. 

442. Lord Brampton expresserd a view contrary to this, l>ut tfie 
opinion was given in pas.sing and without serious consideration ol the 
point involved. It is submitted that the point i* clear, unlctut, of 
course, there are other matters which call lor inquiry, 

* See Bellamy v. Marjonbanks (1852), 7 Ex. 389. 
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this is to upon the bank the duty of making a 
cateful and ‘jl^tisfactory inquiry before coUecting the 
instrument for the account of any person other than 
that of the payee indicated. A failure to observe this 
duty is negligence within Sect. 82, and deprives the 
bank of protection. 

ILLUSTRATIOH. BSTA> r. VAnOHAL BAMK> 

The plaintiff carried on a business in tbe name of 
Malcolm Wade & Co., Wade being the manager. A number 
of cheques payable "Malcolm Wade & Co. or order” and 
crossed "account of payees" were received by Wade, 
who endorsed them and paid them into his own account 
with the defendants who collected them and credited him 
with the amounts. In the resulting action the defendants 
relied on Sect. 82. 

Held: The word.s "account payee" were a direction to 
the receiving Iranker that the drawer desired to pay the 
particular cheque into the bank which kept the account 
ul the jJayce. To disregard a direction of that kind was 
negligence,* 

As has already been stated,* the effect of these words 
depends entirely on judicial decision, since they are 
nowhere referred to in the Act. The result is from a 
legal point of view very curious, because its effect is to 
enable the drawer to give an effective instruction to 
a banker with whom he is not in contractual relation- 
ship. In spite of much adverse criticism* there can be 
little doubt that the result is very valuable to the 
general public since it makes possible the sending of 
cheques through the post with a safety almost com- 
plete while it docs not put an undue strain upon banks. 

The collection of an “account jMiyee” cheque for a 
person other than the jiayee named is only prima facie 
evidence of negligence as it does not conclusively prove 
negligence. It may be rebutted by showing that 
inquiries were made, and that the explanation was 

* (1906), 23 T.L.R. 65. 

* Se« also Morison v. iMndon County and Westminster Bank, 
snpra, per Lord Reading and Wowre Property Co. of London v. 
London County and Westminster Bank, supra. 

* See above, p. 101. 

* See especially Paget, op. cit.. p. 259. 
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imsonaUy satisfactory. In some dircuinstattces indeed 
it may be unreasonable to expect the banker to make 
inquiries. e.g. where he, the collecting banker, is acting 
as clearing agent for another bank from which he has 
received the cheque for collection.* 

(c) Per pro, and other delegated drawings or endorse- 
ments may make inquiry necessary, a matter already 
dealt with at pages 79, 95. above. 

(d) The actual circumstances at the time of paying 
in for collection might give rise to suspicion. If, for 
example, the first cheque so paid in after the opening 
of the account was a very large one, the banker would 
probably be expected to make inquiries. This matter 
was argued in Commissionfrs of Taxation v. English, 

Scottish, and Australian Hank,* but the sum there 
involved was £'700 only. 

A historical survey of the cases on negligence in 
connection with Sect. 82 would show that it is a con- 
ception which has been continually expanded until in 
Lloyds Bank v. Savory iS- ( o* a |)osition has Iwen reached 
which has caused much difference of judicial opinion 
as well as serious perturbation among bankers. It is 
by no means certain, however, that the limit of the 
banker’s obligations has been reached, and it would be 
unwise to assume that the categories of negligence 
discussed in the foregoing pages exhaust the possi- 
bilities. 

In an action founded on negligence, it is a g(xxl ^wbutory 
defence for the defendant to show that the plaintiff's 
own negligence was a contributory factor in causing 
the damage complained of. Contributory negligence 
has given rise to great difficulties in the law of torts, 
which naturally cannot be discussed here. In any case 
it is very doubtful whether the doctrine can be applied 
to cases coming under Sect. 82. The section makes 

* Importers Co. v. Wesiminster Bank. [19*7] r K.U. igy, where the 
defendants were acting for a foreigi^ banker. It is submitted that 
all clearing agents are covered by tl^ decision, any other view would, 
in the words of Bankes. L. J ., at p. 3or " render this class of business 
altogether impossible.” 

» [1920] A.C. 683. • [19331 A.C, 201. 



X32 LAW OF BAMIUNG 

absence of ,jaegligence on the part of the banlcer a 
condition jpitecedent to the protection given, and it 
would not therefore at first sight appear to be material 
that there has been contributory negligence by the 
true owner. It has in fact been doubted whether there 
can be contributory negligence on the part of the true 
owner since he is not in contractual relationship with 
the collecting bank and therefore owes no duty ; and 
this may well be so, though it is possible that the duty 
imposed by Sect. 82 might be regarded as reciprocal. 
The true owner's conduct, however, may have been so 
negligent as to make the conduct of a banker who has 
failed to make inquiries appjear reasonable in the cir- 
cumstances. It is not really a question of contributory 
negligence, but of additional facts which prevent 
facie negligence in the banker from actually being held 
to lie negligence in certain circumstances. 

HXnSTRATIOH. MOMB Oll f. LOHDOH TOUimr Am) 
WESTMIJiKTEB. BAXK’ 

The fraudulent clerk's (.\blx>t) ilealings with his em- 
ployer's cheques extended from May, 1907, to November, 
1911, during which some fifty cheques which he paid into 
his own account had been collected. The defendants 
contended that if they were liable on the earliest cheques, 
the fact that the plaintiff's bank had paid the cheques 
during 1907 and 1908 without challenge from the plaintiff 
made any inquiry a.s to the later cheques unnecessary. 

Held : That this contention wa.s correct. lx>rd Reading, 
L.C'.J., stated ; “ 1 cannot think that the defendants were 
guilt)' of negligence in not making inquiries in reference 
to these cheques after their cxpierience of Abbot’s trans- 
actions in the preceding two years,"* and Buckley, L.J., 
"the position after the end of 1907 was such that any 
suspicion which they ought to have had would have been 
lulled to sleep by the action of Morison himself.*" 

This theory of “lulling to sleep” is however not 
without its difficulties, since if the banker was already 

asleep during the earlier period it is really more a case 

• 

‘ [191 4I 3 K.B. 356. The facts of the case have been briefly 
given at p. 125, ante. 

* Ibid., at p. 369. 

* Ibid., at p. 377. 
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of failure to awaken him than of lulling him to sleep. 
It has not received much favour in later cases.^ 

The extension of the application of the crossed 
cheque sections of the Bills of Exchange Act. 1862. in 
the case of dividend warrants and of instruments falling 
within Sect. 17 of the Revenue Act has already been 
discussed.* In the case of open cheques, ordinary bills 
of exchange, promissory notes, and all other instru- 
ments not covered by these provisions, whether 
negotiable or not, the banker stands or falls by his 
customer’s title and is liable in conversion if the 
customer proves to have no title. 


DISCOUNTER OR AtiENT? 


It is now necessary to return to the distinction 
between the banker collecting ;is holder for value and 
collecting as agent for his customer. As hohler for 
value the banker i.s. as has already apjx*ared, in the 
position of any other .such holder of a negotiable instru- 
ment.* He may take a title free of equities, but he 
cannot hold under a forged endors<.'tnent. The collect- 
ing agent on the other hand does not obtain the advan- 
tages of a holder in due course and if his customer’s 
title is defective may become liable for conversion. In 
cases of crossed cheques, however, he can seek the 
protection of Sect. 82, which is particularly valuable in 
case of forgery. It is therefore of great importance to be 
able to tell in given circumstances in which capacity a 
banker has been acting. It has been laid down in a num- 
ber of cases that this is entirely a question of fact.* It 
is a question of fact which has given rise to one v'ery 
important controversy in which the matter was 
treated almost as one of law, viz. the dispute a.s.stH,'iatcd 


* Cf. Bank of Montreal v, Domtnton Gresham Guarantee Co., 

A.C. 659, where the defendant's bank issued drafts on ttic fraudulent 
representations of the plaintiff's accountant. They did this over a 
period of some years without challcnK^. but the Ihivy Council 
refused to hold that they had been lulled to sleep. This is not, of 
conrse, a case under s. 82, and see page 120, anfe, 

* Soe p. 130. post. 

* See p. 1 13, ante. 

* McLean v. ClydesdaU Banking Co. (1883). 9 App. Cat. 95; f** 
Farrow’s Bank, [1923] i Ch. 41. 
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with Cap^ttl €md Counties Bank v. Gordon.^ It had 
kmg heen 4 he usual practice of the banks to credit all 
cheques and bills paid in for collection to the customer's 
account as soon as received and, in the event of failure 
to obtain payment, to make a debit entry for the same 
amount. During the intervening period, the customer 
would normally be allowed to draw on his account 
just as if payment of the instruments in question had 
actually been received : in other words the amount of 
the cheques was advanced to the customer. This 
procedure has very much the appearance of the bank 
acting as holder for value rather than as agent, and an 
opinion to this effect was expressed as early as 1891 by 
Bowen, L.J., in National Bank v. Silke* "if a cheque 
is paid to a bank on the footing that the amount may 
at once be drawn up>on, and it is drawn upon accord- 
ingly, the bank is a holder for value in due course." 

The question may be said to have come to a head in 
the Gordon Case* 

nxunmATioR. capital and oouiitibb babk t>. 

OOBDOR* 

Gordon was holder for value oi various crossed cheques 
payable to his order. His clerk. Jones, forged endorse- 
ments to these in Gordon’s name and paid them into his 
(Jones') account with the Capital and Counties Bank. His 
account was at once credited with the amounts of such 
cheques as cash, and he was jjermitted to draw upon the 
amounts so credited. The cheques were afterwards 
collected. The frauds were discovered, and Gordon sued 
for the recovery of the money. 

Held: The defendants had not received payment for 
Jones, but for themselves, and could not rely on Sect. 82. 

It is difficult to resist the view that in deciding this 
case the House of Lords intended to lay it down that 
if the value of cheques is credited to the account before 
clearance, the inference must be drawn that the banker 

* [1903] A.t. 240. 

» (1891). * Q.B, 435 at 439. 

* Infra. 

*■ [1903] A.C. 240 
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IS acting as holder for valne*^ and not as agent, unless 
indeed thoe be evidoice to the contrary such as might 
be provided by an express agreement between two 
parties, but this could hardly be regarded as practical 
business. This inference was in fact drawn by the 
House of Lords from nothing more than the fact that 
the amounts in question had been credited, and the 
customer had been allowed to draw upton them, before 
clearance; there was no shadow of an express agree- 
ment giving him this right. There are nevertheless 
statements in later cases by judges of lower Courts 
which suggest that before the banker can be treated 
as a holder for value, there must be evidence of a 
“binding agreement” that the customer is entitled 
to draw on the amount credited in advance of collec- 
tion, and that the mere fact that he has in practice 
been so credited and allowed to draw is not sufficient 
evidence.* It does not seem to the writer possible to 
reconcile this point of view with the opinions declared 
in the Gordon Case particularly by Lord Macnaghten. 
Whether or not this question is to be regarded as only 
of academic interest depends on the view to be taken 
of an important statute to which reference must now be 
made. The decision of the House of Lords was regarded 
as sufficiently serious to call for legislation, viz, the 
Crossed Cheques Act of 1906. Thi.s statute is a very in- 
teresting example of legislation passed with the object of 
remedying what was felt to be a judicial mistake. 


* See especially per Lxird Macnaghten, "It is well settled that if a 
banker before collection credits a customer with the (ace value for 
cheques paid into his account, the banker becomes holder for value 
of the cheques." 

• Re Farrow's Bank, [>9231 « 41 See especially Underwood, 

Ltd. V. Barclays Bank, 2 K.B. 775, per Scrutton and Atldn, 

L.JJ. — the latter at p. 803 says "the mere fact that the bank in ■ 
their books enter the value of the cheques for collection does not. 
without more, constitute the bank a holder for value." Of which 
statement we can only respectfully say that while it is clearly com- 
mon sense, it appears equally clearly to be Satly contradictory to the 
opinion of Lord Macnaghten quot^ above. The opinion of Lord 
Bwkenhead in Sutters v. Briggs, [1922] 1 A.C. 1, noticed at p. 113, 
ante, may also be referred to. SeeMor the contrary opinion the 
Gillxsrt Lecture for 1934. Journal of the Institute of Bankers, Vol. 33, 
pp. 193-9, where the Gordon Case is r^arded as limited to ito facts. 
if this be so the 



Z3$ LAW BAHKIWG 

THE CROSSED CHEQUES ACT, 1906 

The Bills Exchange (Crossed Cheques) Act, 1906.* 
to give it its full title, enacts by Sect. i. its operative 
section, that : "a banker receives payment of a crossed 
cheque for a customer within the meaning of Sect. 82 
of the Bills of Exchange Act, 1882, notwithstanding 
that he credits his customer’s account with the amount 
of the cheque before receiving payment thereof.” 

This section, thought at the time to be so important, 
has never received more than incidental consideration 
by the Courts and its meaning has for the most part 
been taken for granted by writers on the subject . 
It is open to serious question, however, whether the 
objective which the promoters probably had in view, 
viz. to destroy the effect of the Gordon Case, was 
achieved. The most obvious, if a somewhat narrow 
interpretation of the section, appears to be that the 
mere fact of the customer's account being credited 
before collection is not to be regarded as evidence that 
the banker is a holder for value of the cheque in 
question. But if other evidence is forthcoming from 
which the necessary inference can or should be drawn, 
there is nothing in the section which forbids its use. 
Now it is clear that in the Gordon Case great importance 
was attached to the fact that the customer had in 
practice been allowed to draw up>on the amount so 
credited. As controversy is unlikely to arise except in 
cases where the customer has been allowed to draw, 
it would appear that on this interpretation bankers 
would seldom be able to derive protection from this 
statute. It may be contended that since a customer is 
prima facie always entitled to draw upon the account 
to the extent that it is in credit, the fact that he does 
so does not really carry the matter any further, and 
that the words of the section are therefore wide 
enough. In the absence of a decision, it is not possible 
to say what is the true position.* 

* 5 A 6 Edw. VII. c. 17. 

• In Hart’s view. op. cit., p. 655. the banker U covered by the 
Act, notwithstanding he h^ be^me a holder for value, provided 
"be is in reality . . . acting as a collecting banker." But sorely 
this begs the question. 
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DUTIES OF COLLECTING BANKER 

Like any other agent a collecting banker is under the 
duty of carrying out his task with reasonable skill and 
dihgcnce. and taking all the steps needful for the 
safeguarding of his principal’s interests. Due diligence 
is important in most operations connected with bills 
and notes because rights are easily lost by delay, e.g. 
against endorsers. The rules as to presentment for nmmtmmi 
acceptance are contained in Sects. 39-40 of the Bills 
of Exchange Act, 1882, and for payment in Sect. 45. 
the details of w’hich need not be set out here. Normally 
only bills payable after sight neeti l)«‘ presented for 
acceptance, but failure to present when necessary 
discharges the draw'er and endorsers.* The principal 
difhculties as to time of presentment for payment arise 
in connection w'ith instruments payable on demand, 
and as to this there appears to be no material difference 
between an ordinary bill and a cheque.* In each case 
presentment must be riiade within a rea.sonable time 
of the issue, and the question of what is a reasonable 
time in the circumstances defamds on the "nature of 
the instrument, the usage of trade and of bankers, and 
the facts of the particular cast?."* According to 
Chalmers, this section introduces a new and less rigor- 
ous measure of rea.sonable time than that existing at 
Common Law.* It is conceived, however, that the 
Common Law rules indicate what will normally Ije 
regarded as reasonable. They are stated in detail by 
Chalmers,* and may be summarised as follows - 

(1) Where the person receiving the cheque and the 
paying banker are in the same town, the cheque must 
be presented on the day after its receipt. 

(2) When the person receiving the cheque and the 
paying banker are in different towns, the cheque must 
be forwarded to the agent who is to collect it on the 
day after it is received so that it may be presented 

* Bills of Exchange Act. * 4® ri)- 

• As to cheques, see Bills of Exchange Act. s, 74 (i). 

• md. 

* Op. cit., p. 293, 

‘ cit.. p. 293-4. 

II— (L.2445) 



LAW OF BANKING 


138 

(or wha% iM^ressary reforwarded) cm the day after 
receipt. 

It appears froin these rules that action whether of 
presentment or forwarding must normally be taken on 
the day after the instrument is received, and this 
would be so whether it is an ordinary bill of exchange 
or a cheque. If the payee or holder, however. Instead 
of taking the necessary steps himself, employs his 
banker to take them for him, the question arises as to 
whether he is entitled to an extra day. This has not 
been decided, but it does not greatly concern the 
banker provided he has himself taken action on the 
day after the receipt of the instrument. Normally 
presentment is effected through the Clearing House 
and the times for the different clearings taking place at 
that institution are arranged so as to suit the con- 
venience of banks and their branches doing business 
at a distance from the City of London. The custom 
is for the collecting bank to send the cheques to the 
Clearing House on the same day as it receives them, 
and subject to the provisions of the Act just cited this 
would appear to be its duty. Presentment may, how- 
ever, be made direct, as for example by post.* Failure 
by a collecting banker to present at the proper time 
will make him liable for any loss sustained by the 
customer thereby. This might happen in one or other 
of these ways — 

(а) The acceptor of the bill or the drawer of the 
cheque might become insolvent and the instrument be 
dishonoured. If it then appears that it would have 
been paid if presented at the proper time, the banker 
will be liable. 

(б) The acceptor or drawer may be insolvent all the 
time but the banker’s failure to present may have 
discharged endorsers (and, in the case of a bill of 
exchange, the drawer) from their obligations. 

(c) In the case of a cheque, the drawer’s bank may 
become insolvent during the interval, whereupon the 
drawer suffers damage in that his balance is no longer 

' S. 43 (8) and Pridtaux v. CriddU (1869), L.R. 4 Q.B. 433, at p. 461 . 
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fttUy available to meet the cheque. The holder will 
lose to this extent,* and be entitled to recover the 
difference from his banker. 

If on presentment the instrument is dishonoured, 
notice of dishonour must be given to the parties 
secondarily liable, i.e. endorsers and the drawer in 
case of an ordinary’ bill of exchange, otherwise they 
will be discharged,* and the banker who has failed to 
give the necessary notice either to other parties or to 
his principal* will become liable to his customer for 
any loss sustained thereby. The rules a.s to giving 
notice of dishonour are given in Sect 41) of the Bills 
of Exchange Act and it is unnecessary to rejKMt them 
here. Subsect. 13, however, which deals expressly 
with the position of agents, must In; noticed. It gives 
the agent in whose haiuls the bill has been dishonoured 
the option of either himself giving notice of dishonour 
or of giving notice of what ha.s happened to hi.s prin- 
cipal, who must thoreujKJn give the necessary notices 
himself, and is granted additional time in which to do 
so. From the point of view of the agent the latter 
is obviously the easiest and safest course, for as a rule 
he will not know the addresses of the endorsers, and is 
excused compliance with the rules of Sect. 49 except 
in so far as they can be con.sidered to apply to the 
notice given by the agent to his principal. The practice 
is to return the dishonoured cheque to the customer,* 
and this would appear to be ample notice to enable him 
to act. There seems no sufficient reason for applying 
the somewhat rigid rules of Sect. 49 which are con- 
cerned with the rights of the parties liable on the 
instrument to the notice which has to be given by the 
agent to his principal under Sect. 49 (13)* and it is 
submitted that the collecting bank is entitled to use 

> See BiUs of Exchange Act, » 74 (i). 

* See ibid., s. 48. 

* See below. 

* CL s. 49 (6), but it may be doubted whether thi» subsection was 
intended to apply to such a case, as Paget points out it does not cover 
all the possibilities. See of. cil., p. 29*. 

* Fielding v. Carry, [1898] i Q.B. 268, is perhaps contrary to this 
view, but it is a somewhat unsatisfactory decision. 
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any means, s«|pb as telegram or telej^ione, by which it 
can effectively bring the fact of dishonour to the know- 
ledge of its customer. 

If the collecting banker has to employ a correspond- 
ent or sub-agent to act for him, he is responsible to the 
customer for any neglects or defaults on his part. 
Moreover, the receipt of the money by the corre- 
spondent is the equivalent of receipt by his principal, 
and if he become insolvent before he has paid it over 
the principal remains liable to his customer. 

If the banker discounts the instrument and becomes 
holder for value, he must in practice equally carry out 
the formalities of presentment and of giving notice of 
dishonour, but in case of failure the loss, if any, will 
be upwn his own head. 


ILLU8TRAT10H. MAOKSRST v. RAM8AT8 ‘ 

Thu plaintiff had an account with the defendants, 
bankers, and sent them a bill of exchange for {too drawn 
on one, Clelland, in Calcutta. The defendants sent this 
bill to Coutts & Co. for them to send it to their Calcutta 
correspondents, which was done, and the instrument duly 
presented and the amount received. The correspondents 
then failed, with the result that the defendants never 
got the money, and refused to credit it to the plaintiff's 
account. 

H«ld : The defendants were liable. Since the money had 
been received by their agents, it must be taken to have 
been received by them. 



CHAPTER VTI 

OHRBER DCS^ntHUEiMTS T7SED Df BAHBJDtQ 

It is projx)sed in this chapter to discuss the legal 
position of bankers in relation to a number of negotiable 
and similar instruments with which they have to deal 
in the course of business. 


BILLS OF EXCHANGE 

Bankers may become interested in bills (and in 
others of the instruments discussed in this chapter) 
in a variety of ways but principally — 

(A) As holders of bills which they discount for 
customers or others. 

(B) In connection with bills entrusted to them for 
collection by customers. 

The position under these two heads is exactly the 
same as in connection with cheques and the distinction 
has already been discussed. 

(C) As their customers' agents to pay bills domiciled, 
i.e. accepted payable, at the bank. 

It is not considered part of the general duty of a 
banker to pay such bills even if the customer’s account 
is in credit unless he has agreed to do so ; but a course 
of busincM may exist which places him under the 
obligation. The making of a bill payable at the bank 
is the equivalent of an instruction to pay it, and the 
banker may therefore, if he chooses, make payment 
and debit the customer’s account with the amount. 

In paying such bills, the bank is under the same duty 
to take care as in the case of cheques, The overdue 
bill would appear to be the equivalent of a stale cheque, 
and it is generally considered that while the banker is 
entitled to pay up to the six years period of limitation, 

* 4 * 
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subject, of cdbrse, to the authority not having been 
terminated, he should as a matter of practice first 
obtain the customer's authorisation.* 

The real difficulty, however, arises from forgery. 
The forgery of the customer's acceptance gives rise to 
exactly the same position as a forgery of his signature 
to a cheque. The bank must recognise this signature 
at its peril ; similarly with other material alterations, 
such as that of the amount of the sum payable. A 
question may arise as to whether the customer is under 
any duty to the bank to exercise care that the instru- 
ment is not in such a state that it can easily be altered 
before presentation for payment, i.e. as to whether the 
McMillan Case applies to payment by a bank of a 
domiciled bill. This decision does not apply to accept- 
ances,* but this does not assist in the elucidation of the 
position of the bank. The answer to the question is 
not easy, because, of course the acceptor, unlike the 
drawer of a cheque, is not responsible for the original 
drawing of the instrument. The drawee, however, 
need not accept any instrument which exposes him 
to danger, and if he is relying upon his bank to pay, 
it is submitted that he must either advise them of the 
amount (the normal course) or see that they are not 
endangered by the form of the instrument.’ The bank 
on making payment are acting as their customer’s 
agent and would api>ear to be entitled to protection 
and indemnity from their customer. 

The main danger to the bank lies in the possibility 
of the holder having no title, owing to the forgery of 
one of the endorsements upK>n which that title depends. 
In such a case there is no authority to pay such a 
person and the bank cannot debit their customer with 
the amount. 


* OiMsItotrs on Banking Braetice. 9th Ed., p. 69, Q. 211. 

' ScholfitU V. Londts^orongh, [1896} A.C. 314. 

* Lord Halsbory in Bank of England v. Vagliano, [1891] A.C. 107, . 
at p. 114, says “a principal who has misled his agent into doinK 
aomathing on bis behalf which the agent has bone^y done would 
not be entitled to claim against the agent in respect of the act so 
done." 
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nxuBBtAnna. lOBAam •. wcmb i^ 

No protection si milar to that in connection with 
payment of cheques is conferred upon bankers paying Wka 
domiciled bills either by the Bills of Exchange Act ***** 
or any other statute. Tliere are two cases however, 
where the banker may escape liability — 

(i) When the forged endorsement can be disregarded 
because the payee was fictitious or non-existing and 
the bill can therefore be treated as payable to bearer.* 

The famous case Bank of England v. Vagliano* is an 
example of this exceptional case. 

ILLVITRATIOH. BARK OT EROLAIID •>. TAOUARO* 

The plaintifi, Vagliano, had in his employment a clerk 
who forged a bill of exchange, malctng one. Vucina. the 
drawer; his employer, the plaintiff, the drawee; and 
Petrides & Co., the jiayces Both t'ucina and Petridrs A 
Co. were persons with whom the plaintifi had busineas 
relations, and he accepted the instrument jiayahle at hi* 
bankers when it was put before hini by the fraudulent 
clerk. The latter then forged an endorsement in the name 
of Petrides & Co,, and presented the instrument and 
obtained payment from the defendant liaiik who debited 
the plaintiff's account with the amount 

Held: The payee wa.s hctitiuu-s. the bill wa.s payable 
to bearer ; the endorsement could lie disregarded , and the 
account was properly debited. 

(ii) When the customer is estopped from denying 
the authenticity of the endorsement. This is likely 
to be even rarer in practice than the other case. 

ILLURIBATIOR. BARK OT EROI.ARD v. VAGUARO* 

The instrument placed Indore Vaglianu by the clerk for 
acceptance was a forgery throughout. Hy accepting it 
payable at his bank, however, Vagliano represented it to 
be genuine. On the faith of that representation, the dSank 
paid it. Vagliano was therefore estopped from denying 
its authority. 

Per Lord Selborne, at p. 124: "I think that a repre- 
sentation made directly to the banker by the customer 

» 

* (iSji) 16 Q. B. 560. See Chapter V, p, 84, ante, where the fact* 
are ^gested. 

* Bill* of Exchange Act, 1882, s. 7 (3) 

* [1891] A.C. 107. 
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upon a. mpterinl point, untrue in fact (though believed by 
the period who niade it to be true) and on which the banker 
acted by paying money which he would not otherwise have 
paid ought also to be an answer. If the bank acted upon 
such a representation in good faith and according to the 
ordinary course of business, and a loss has in consequence 
occurred which would not have happened if the representa- 
tion had t>c«n true, I think that is a loss which the customer 
and not the liank ought to bear." 

When the payment of a bill by the bank is improper 
owing to forged endorsement, the instrument must be 
treated as if it had never been paid, and the true owner 
on recovering it will be entitled to payment, so the 
bank on behalf of their customer, the acceptor, will 
have to pay again. Alternatively, the true owner 
could claim that there had been a conversion by the 
bank of his propt^rty in the instrument. On the other 
hand, the bank may be entitled to recover the money 
paid away in the first instance from the holder to 
whom they made payment, on the ground that it was 
paid under a mistake of fact. There are two possible 
cases — 

(i) That the person who received the money was 
himself guilty of the fraud, or at any rate did not hold 
bona fide, or under a reasonable claim of right. From 
such a person the paying bank may recover.* 

ILLUSTRATION. KENDAL v. WOOD^ 

Tlic plaiiitifl's jxirtner induced the defendant with w'hom 
the firm had dealings to apply £\oao of the partnership 
money which was in the defendant’s hands to the liquida- 
tion of a private debt. Upon the dissolution of the part- 
nership there appeared to be owing to the defendant from 
the partnership £^ooo, and the plaintiff accepted the 
defendant's bills for this amount, and afterwards paid 
them. Having discovered the facts as to the £1000, he 
claimed that this should have been deducted, and that be 
was entitled to recover such sum. 

Held : The bills had been accepted and paid in mistake 
0/ fact, and the amount was therefore recoverable. 

A 

(ii) The receiver of the money may have acted bona 

* (1871), L.R. 6 Ex. 243; cf. also Martin v. Morgan (1819), 3 
Moore, C.P. 635. 
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fide and innocently. From such a person the paying 
bank can also recover, but only provided his position 
vis-d-vis other parties to the bill lias not in the mean- 
time been prejudiced by the delay in discovering and 
notifying him of the mistake, or (it seems) if there has 
been undue delay in correcting the mistake.* 

OLUBTRATIOII. IMPERIAL BARE OF OABADA •>. BARK 
or HAMZLTOR' 

The Bank of Hamilton had (vaid to the Bank of Canada 
the amount of a fraudulently raiseil che<iuo, and in these 
proceedings sued to recover the amount as having been 
paid in mistake of fact. The forgery had Ihsmi di-scoveretl, 
and the demand for repayment made the day after pay- 
ment. The demami was refustrd on the ground {ttifer aha) 
that it should have Ix-en made not later than the day when 
payment was made. 

Held : That the plaintiffs were entitled to recover The 
requirement that demand for repayment shoiihf Iw made 
at once applies only to instruments, like hills of exchange, 
where there are [larties <Mititled to notice of dishonour 

It i.s particularly imfxirtant that the holder of a bill 
should know exactly what his jxisition is at the time 
when he presents for payment since his rights against 
previous parties may crystallise at that fime, and if he 
receives payment when it should have been refused 
he may be dejrrived of the opportunity of suing some 
party whose endorsement is subsetjuent to the forgery 
and who becomes insolvent before the mistake is 
discovered. 

It is suggested by Chalmers that it is also a condition 
of the bank's right to recover in the latter case that 
there should have been no negligence in tlic payment.® 
There does not appear to Ix^ authority for tliis propo- 
sition, which must be considered doubtful. The cases 
cited by Chalmers do not substantiate his proposition. 
Bills may come into the possession of the bank by 

* London and Hiver Plair Hank v Hank "f Liverpool, l <,I.H 7. 

This case has been cnticised — the jxtkkJ lietween payment and dis- 
covery of forgery was six weeks, i^d tfie acceptor failed to recover 
his money. 

* [*903] A C- 49- There does not appear to be any reported case 
of recovery of money paid on a forged endorsement. 

* Op. cU., p. 242. 
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way of i^edgAx}r lien, a topic which can best be studied 
in connection with securities for advances.* 

PROMISSORY NOTES 

These instruments may be dealt with by banks in 
exactly the same way as bills, viz. by discount, collec- 
tion, payment of domiciled notes, or security. Part 
IV of the Bills of Exchange Act, 1882, which relates 
specifically to notes must, of course, be borne in mind. 
A note made payable in a particular place must be 
presented for payment at that place in order to render 
the maker liable,* while an acceptance of a bill to pay 
at a particular place is a general acceptance unless it 
expressly states that the bill is to be paid there only 
and not elsewhere.* 

CONDITIONAL ORDERS ON BANKERS 
See Chapter IV, page 37, ante. 

DIVIDEND WARRANTS 
The term “dividend” is usually used to denote the 
sum payable by a trading company to one of its mem- 
bers as his share of the profits. As soon as declared, 
the dividend becomes a debt due from the company 
to the shareholder. Such debts are usually paid by 
a warrant or order on the company’s bank. 

This dividend warrant is often drawn in the form of 
a cheque and, if so, the considerations already dis- 
cussed in detail in connection with cheques apply, if 
not “it must stand on its own footing” — as Paget 
says.* Special usages relating to dividend warrants 
and the endorsement thereof are expressly preserved.* 
This might justify a divergence in the law between 
cheques and dividend warrants, but so far as the writer 
is aware no such divergence exists except in one case, 
vijE. that there appears to be a practice to pay a divi- 
ded warrant drawn payable to the order of two or 

> See Chapter XI, ftost. 

> Bills ol Exchange Act, 1882, s. 87 (i). 

* Ibid., 8. 19 (2) (c). 

* Ob. cit., 136. 

* Bills ol Exchange Act, 1882, s. 97 (3) (d). 
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more persons on the endorsement of any one of them.' 

Should, however, the order in a dividend warrant be 
qualified by a requirement that the payee shall sign 
a receipt form appearing on the warrant or by some 
other condition of the tyf>e discussctl in the chapter on 
cheques,* such an in.strument, as is there pointed 
out, may fail to qualify as a bill of exchange and 
the provisions of the Act will not apply except in 
so far as they are the law by mercantile custom as 
opposed to statute.* The legal position of the banker 
in his handling of such instruments is far from clear. 
Prima facie it is less satisfactt)ry than that which 
exLsts in the case of chtHjnes, .since the .s{)ecial protec- 
tions which we have alreatly discusst'd under “ Chtxpies " 
exist only by virtue of the statute. To a iimittni extent, 
however, the statutory protections may apply to 
dividend w'arrants,^ though the dangers attending their 
use are |>erhaps not sufficiently great to caus«* the banks 
to insist on the use of modified forms of checpies for 
payments of these warrants. 

The pxjsition may l)e safeguaided in the following 
ways — 

(i) By crossing the in.struments. as is commonly 
done. In such ca.ses the .sections of the Bills of Ex- 
change Act relating to crossed cheques are expressly 
applied to them by .Sect. 95 of that Act. It is to 
the advantage of evcryb<Kly concerned that the,se 
instruments should be crossed, since paying bank, 
collecting bank, and drawer thereby obtain the valu- 
able privileges already discusseil. Sect. 60 relating 
to forged endorsement will not apply to protect paying 
banks but as we have seen the provisions of Sect. 80 
appear to give an equally wide protection in the case 
of crossed cheques, and therefore of crossed dividend 
warrants.* 

* As to existence of this sec Paget, ap. cil., p. 137. 

* See Chapter IV'. p. 37, anU. • 

* S. 97 (3) (d). A contrary view (see Chalmers, op. ft/ . p 
seems to Iw unfounded. 

* Goodwin v. RobarU (1875). L.R. lo Ex. 337, at p, 354. 

* See Chapter V, p. 84. ante. 
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(ii) The <Srossing may be supplemented by the words 
“not negotiable” or "a/c payee” with the same result 
it is submitted as in the case of cheques. This state- 
ment, however, begs the question whether a dividend 
warrant not in the form of a cheque is in fact negotiable. 
If it is not negotiable, there is no need so to mark it 
since the transferee could clearly obtain no better 
title than his transferor. In an early case Partridge v. 
Bank of England} it was held that a dividend warrant 
payable neither to order nor to bearer could not be 
negotiable by custom on the ground that it was not 
negotiable on its face. This reasoning was expressly 
overruled in cases of bills and notes,* and it is doubtful 
if it would now be accepted, especially in view of 
Goodwin V. Hobaris} Even so, however, the decision 
turns upon the absence of the words "or order” and 
not upon any intrinsic lack of negotiability in dividend 
warrants. In Gordon v. London City and Midland 
Bank* Collins, M.R., expre.ssed the view that instru- 
ments in this form are not negotiable. But the question 
was not really argued. These instrument .s are treated as 
negotiable in the market, and there is eminent opinion 
in favour of the view that they are in fact negotiable 
instruments, unless drawn in such a form as to prevent 
negotiability attaching.® 

(iii) If we are right in considering such warrants to 
be negotiable, the position of banks as holders of these 
instruments is the same as in cases of any other nego- 
tiable .security. They should, however, consider the 
form in which the instrument is drawn carefully in case 
it contains expressions restricting negotiability. As to 
collection, the position here appears exactly the same 
as in the case of cheques. If the instrument is crossed. 
Sect. 82 gives protection in the event of the customer 
having no title: if uncrossed there will be liability 
in conversion. There may, however, be a question 

* (1846). 9 Q.B. 39*^ 

* S. 8 (4) of the Bills of Exchange Act, 1S82. 

* (1875) L.R. 10 Ex. 337 at p. 354. 

* [i 9 <‘ 2 j 1 K.B. 24a. 

* P^et. op. cit., p. 139. 
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whether the Bills of Exchange (Crossed Cheques) Act, 
1906, applies to dividend warrants, as it mentions 
crossed cheques only. It is submitted that by reason 
of Sect. 95 of the i88a Act the expression "crossed 
cheques” includes dividend warrants. Since dividend 
warrants and interest warrants (see below) are usually 
sent out at regular intervals to the payees, it may be 
a convenience to the latter 'that they should Ik* sent 
directly to the bank. The banks are willing to, and 
often do. perform this additional service. It entails, 
however, that the bank should give neces.sary dis- 
charge of the instruments and this requires a formal 
authorisation by the customer. Certificates of pay- 
ment of income tax on the sum paid by means of the 
warrant are commonly attached thereto and these are 
detached and forwarded to the customer with his pass 
book and statement of account. The payment of 
dividend warrants or taking them as a security does 
not call for any sp<.*cial treatment. 

INTEREST WARRANTS 

Interest on government and municipal .stocks and 
on the debentures which are often issued V>y limited 
companies is usually paid by means of warrants which 
are similar in form to dividend warrants. Interest 
which is payable, usually at a fixed rate, on borrowed 
money is legally entirely different from dividends which 
are money earned by capital employed at risk in 
business. The distinction is commonly ignored by 
non-lawyers and interest warrants are often referred 
to as dividend warrants, e.g. the warrants i.ssued by 
the Bank of England in respect of war loan were headed 
"Dividend Warrants.” This gives rise to at least two 
difficulties. The first is as to whether Sects. 95 and 97 
{d) of the Bills of Exchange Act apply to such warrants. 
With one important and doubtful exception, it is 
suggested that they cannot do so, on the ground that 
the proper legal construction* must be given to the 
word "interest." In connection wdth interest on the 
National Debt, however, the faulty use of words 


WMTBnIf 
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'‘dividend warrant *’ when "interest warrant ” is meant 
appears to be justified by the National Debt (Conver- 
sion) Act, 1888, Sect. 30 (5), and the subsections re- 
ferred to have therefore been held to apply to warrants 
issued for payment of war loan.^ The matter is perhaps 
not of great importance since even if the crossed cheque 
sections of the Act are not applied to such warrants 
by Sect. 95 they are applied by Sect. 17 of the Revenue 
Act, 1883, which extends them "to any document 
issued by a customer of any banker, and intended to 
enable any person or body corporate to obtain pay- 
ment from such banker of the sum mentioned in such 
document, and shall so extend in like manner as if 
such document were a cheque.” 

The question whether Sect. 97 (3) (d) which preserves 
usages relating to dividend warrants applies to interest 
warrants is perhaps more important. The usual form 
of interest warrant is a cheque and therefore if, as is 
submitted, the term "dividend warrant” does not, 
generally speaking, include interest warrants, endorse- 
ments to be in order require to be made as in the case of 
cheques. The usage already noticed as existing in 
the case of dividend warrants * in case of interest 
warrants which are in fact cheques would appear to 
offend against the requirements of the Act.* If, as is 
common in the case of trusts, warrants payable to 
several payees are being handled, an authority should 
be lodged with the collecting bank to collect on the 
signature of one of the payees, but even so care must be 
taken not to credit the proceeds to his private account, 
as the protection of Sect. 82 might thereby be lost. 

BANKERS’ DRAFTS 

A banker's draft is a draft drawn by a branch on the 
head office or on another branch. It is not a cheque,* 

* Slingsby v. Westminsfer Bank, [1931] l K.B. 173. 

* See above p. 83. , 

* S. 32 (3) which requires that if there are two or more payees all 
must endorse unless the one endorsing has authority to endorse for 
the others. 

* See Chapter IV, p. 40, anU. 
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but since these instniments are commonly crossed and 
as the crossed cheques sections of the Bills of Exchange 
Act now apply, they do not require special discussion,^ 
save on one point, which has already been dealt with, 
vi*. whether a foreign draft is covered by Sect. 19 of 
the Stamp Act, 1853.* 

BEARER DEBENTURE BONDS AND 
COUPONS 

Certain types of borrower for the convenience of 
their lenders undertake to repay the loan either to the 
lender or to anybody whom he may designate. This is 
usually most easily effected by issuing to the lender a 
bond sp>ecifying the amount of the loan and interest 
payable thereon and containing an undertaking by 
the borrower to make repayment to the bearer of the 
bond ; the bonds being issued for sums in round 
figures. This type of security, known as a bearer 
debenture bond, has the great advantage of enabling 
transfer to be made without any formal executiotr of 
assignment, or entering in registers. J Being in negotiable 
form such bonds have for many years Ix^en treated in 
the English market as negotiable instruments, a custom 
recognised by the Courts in the case of foreign bearer 
bonds in 1875,® and English bearer bonds in 1898. 
Industrial securities are frequently now issued in the 
same form, particularly where holdings are inter- 
national in character as in several of the big oil com- 
panies. Such instruments must naturally be negotiable 
on their face, for business u.sage cannot confer negf>tj- 
ability. Bankers are principally concerned with this 
type of instrument as security for loans.* I he ordinary 
method of paying interest or dividends by warrant 
cannot be employed in this type of case ; the owner 
for the time being, i.e. the bearer of the security, must 

' See above, pp- 97, el seq., ante. 

* See Chapter V, p. 80 , ante. ^ 

* Goodwin v. Robarts (1875), L.R. 10 Ex. 337. 

* £xplof(Uion Co. v. London Ttading 
2 Q.B. 658; EdelsUin v. SchuUr. [1902] 2 K.B, 144 

* See Chapter XI. 
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be left to claim' his money. Prima facie, this means 
jNoving his interest by production of the bond on 
each occasion. ^Frequent handling of a bearer instru- 
ment is risky, and machinery has therefore been 
provided in the form of sheets of coupons attached to 
each bond or debenture. The latter are issued with 
serial numbers so that each coupon on a sheet will bear 
the serial number and in addition will have its own 
number indicating the order in which it is to be pre- 
sented for payment, e.g. No. 9304 Coupon 6. When the 
time comes for payment of Coupon 6, it is detached 
from the sheet and presented for payment. These 
'“coup>ons are freely transferred after becoming due for 
payment and it may be that they are negotiable, 
though there is no decision on this point. Banks 
frequently undertake the service of collecting these 
coupons for their customers.* They can also hold 
them by way of security and would appear to be quite 
safe in buying them as soon as they are due for pay- 
ment provided the relative bond or debenture is 
produced at the time. They are not likely to do so 
very much in practice. 

ORDERS BY LOCAL AUTHORITIES 

Local authorities such as city or district councils* 
are not permitted to have bank accounts, but do their 
financial business through trea-surers. The treasurer, 
who may or may not be a bank official, has an account 
at a bank out of which the local authority in fact makes 
payment. Payments are made by means of orders on 
the treasurer. When the treasurer is a bank official, 
or if he is an honorary officer, the order is drawn upon 
him and made payable at the bank where the account 
is kept. It is drawn in the form of a cheque but gener- 
ally has a receipt form attached which must be signed 
and be of the tyj>e already discussed.* This instrument 
is then presented by tl^e payee or holder at the bank 

' S«e p. 1 12. emt 9 . 

* As we shall see. pp. iSg, et seq.. post. 

• See p. 37, mU. 
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on which it is drawn and paid in the ordinary way, 
or collected on his behalf by his own bank. When the 
authority has a paid treasurer, the practice appears to 
be for the proper officer within the council to issue an 
instruction to the treasurer to pay £X to CD, the 
payee. The treasurer thereupon issues his own mandate 
to the bank to pay the amount ; this als<j lx*ing in 
the form of a cheque, but with the usual rtx'eipt 
clause. 

The former type of instrument d(X?s not, even if there Artib«y 
be no difficulty about a receipt clause, fall within the **“**^' 
definition of a cheque since it is not drawn on a banker : 
nor is it within Sect, fq of the Stamp .Xct, i.S^ v/ it »s 
in some respects like a dotnicihsl bill It is clearly a 
bill of exchange and therefore negotiabley If it is not 
a cheque, neither Sect, (to nor the cro■^>ed dicque sec- 
tions of the Hills of Exchange Act can applv toil. .As we 
shall see, however, when di.stmssing this tyjie of account, 
the Courts have tended to look at the reality of the 
situation and find on the facts that the account was 
the account of the local authority. In such a case, it 
has been held that the bank paying such an order on 
a forged endorsement are entitled to plead Sect, (x>.* 

The question whether such an instrument can be 
effectively crossed depends on the considerations dis- c»o«uu«» >y 
cussed already, viz. as to whether instruments can be 
crossed otherw'i.se than under the Statutes.* 

Secondly, is the order intended tfi enable a person to 
obtain payment from a banker? .Again, twdinically 
the payee is to obtain payment from the treasurer 
though actually from tlie banker. cr**^**™ 

Technically speaking, these matters may be regarded 
as of little importance to paying liankers. The treas- 
urer, not the bank, pays the hohler of the order and 
does so by his own cheque on the bank, which will be 
in order. Actually, however, since the nomination by 


* See Chapter I.\. pp. 190 , post, aqd Halifax Vnion v, Whxelwrigkt 

Ulustrated there. , , . „ 

• Sce-p. ^ 1 .^Xi<iG^^aTdians of SI. John.HampaUad v. Barclays Bank 
(*9*3). 39 T.L.R. 229, for an example of such a crossing being at- 
sum^ to be in order. 


13— (L.S44]) 
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the bank of one of their servants to be treasure is 
simply a method of obtaining the authority’s account, 
the treasurer’s position, if he pays on a forged endorse- 
ment, is of importance since his employers will pre- 
sumably shoulder his responsibility. There appears to 
be no statutory protection for the treasurer in such a 
case, but the decisions referred to already indicate that 
the Courts usually lcx)k at the substance of the trans- 
action, and place responsibility on the banker. Vis-d- 
tns the true owner of an instrument of this typo which 
has been stolen, and cashed with the treasurer under 
a forged endorsement, the treasurer would appoar to 
be liable in conversion. Where the account is held to be 
in fact that of the treasurer,* the instrument certainly 
cannot be treated as a cheque, and cannot come within 
either Sect. 19 of tlie Stamp Act, 1853, not being drawn 
upon a banker, nor within Sect. 17 of the Revenue Act, 
1883, not being issued by a customer of a banker. The 
banker who pays such an instrument to a porson not 
entitled appoars to be in the same position as when he 
pays a domiciled bill upon a forged endorsement,* i.e. 
he could not debit the treasurer, nor could the treasurer 
as servant of the authority properly agree to accept the 
debit. The payee named, or other true owner of the 
instrument, would have an action against the banker 
for conversion.* 

A collecting banker, however, would not apjoar to be 
protected in the event of endorsements being forged, 
unless Sect. 17 of the Revenue Act, 1883, applies, and 
then only in the event of the instrument having been 
crossed. 

With the increased business of the local authorities 
and their growing size, the practice of appointing a 
bank officer as treasurer seems to be giving way to that 
of appointing whole-time official treasurers. This will 
have an important effect in regularising an anomalous 
position. 

* Ci. Cosford Union v. Grimwadt (189.2). 8 T.L.R. 775. 

* See above, p. 84. 

* But see P^et to the contrary, op. cii.. p. 143. 
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MONEY ORDERS AND POSTAL ORDERS 

These are orders drawn on the Postmaster-General 
or on the Postmaster at a particular branch post office, 
ordering the payment of a spt.*cifiei] sum of money to 
the jjerson indicated therein; the former iK'ing used 
for higher denominations, the latter only for sums up 
to twenty-one shillings. They are issued under the 
provisions of the Post Office .Vet. iqoS. and are not 
negotiable. The difficulties which are found in con- 
nection with these instruments from the jx)int of view 
of banking arise almost entirely from c«>llectio!i. They 
are frequently collected for their customers by banks 
and when they are crossed, as is often the case, c;ui 
only be collected through a bank. In this event the 
signature of the payee is not nece.s.sarv, as the bank 
can sign for him. It is usual, however, to request the 
payee’s signature, possibly with the objict of avoiding 
conversion should the title prove defective, though it 
may be doubted whether this prcKeilure w'ould have the 
desired result. Being Lssued and pair! by jxistal officials 
as such, they do not come within the Bills of Exchange 
Act, 1882, nor does Sect. 17 of the Revenue Act, 1883, 
bring them within the crossed cheque sections of that 
Act. The collecting bank had originally no statutory 
protection and was liable to the true owner if it cashed 
the order for somebody not entitled to it. 

ILLUSTBATIOH. FDTE ART SOCIETY UK10M BARK OF 

LONDON* 

The plaintiffs were custonu-r.s of th«> (Icfftnlant.s. I heir 
secretary also ha<i an account with the defendants. He 
received post ofhee orders on his employer’s tx-half which 
it was his duty to pay into their account. Actually he 
paid them into his own account, and the defendants 
placed their stamp upon them anti collected them for him. 

Held: They had been guilty f>f conversion of the 
plaintiff's property and were liable. 

This jxjsition was unfair seeing that an obligation 
to collect was in effect put on the banks. A degree of 

1 (1886). 17 Q.B.D. 70J 
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protection has been now afforded by Sect. 25 of the 
Post Office Act, 1908. under which — 

"A banker collecting a postal order or document 
purporting to be a postal order for any principal shall 
not incur liability to anyone but that principal by 
reason of having received payment of or presented such 
order or document for payment.” 

The protection is not confined to cases of collection 
for customers. It will be observed that this section 
applies only to postal orders and not to money orders. 
With regard to these the banker i.s not protected. 
Moreover, by the Post Office regulations relating to 
money orders,* the Post Office have the right on 
discovering that a money order paid to a bank was 
irregular, to return it to the bank and deduct the 
amount from any moneys due or to become due to 
the bank.* 

LETTERS OF CKEDI 1', CIRCULAR NOTES 
AND TRAVELLERS’ CHEQUES 

The nature and operation of these instruments is 
explained later." It is sufficient here to indicate how 
far they are negotiable. 

The letter of credit is not by its nature negotiable or 
transferable. Drafts drawn under circular letters of 
ctedtl are, however, b\V\s of exchange. 

CArchlar notes and travehers’ cheques, which are 
practically synonymous terms, may be negotiable 
instruments if drawn in the form of cheques. Normally, 
however, they are drawn subject to a condition, such 
as the completion of a second signature or the produc- 
tion of a letter of indication,^ and are not therefore 
negotiable. 

* Money Order Amendment (No. a) Regs. 1908, No. 118. 

* London and Provincial Bank v. Golding (1918), Journal of the 
Institute of Bankers, Vol. 39. i3t*- 

* Chapter X, p. 204. 

* Cf. Conftans Quarry Co. v. Parker (1867). L.R. 3 C.P. I. 



CHAPTER VIII 

THE ACOOUHT 

It is obvious that in the normal course of events the 
number of cheques paid and collected by a banker for 
his customer may amount to a considerable number 
during a short period of time. It is necessary, there- 
fore, from the point of view of each party that a careful 
account should be kept of all such items, and it is 
jjerhaps natural that the responsibility for this should 
rest primarily upon the banker. A number of important 
questions arise in banking law which can most con- 
veniently be discussed in connectiim with the account, 
and will therefore be considered in tliis chapter. 

In the first place, there are two main types of account, 
the current and the deposit, though variations in the 
form of current account are sometimes met with. These 
titles explain themselves — the current account is the 
one on which the customer draws his daily cheques 
and is normally operated continuously ; the deposit 
account is in effect a saving account ; at any rate for 
the time being, since the customer does not intend to 
make immediate use of money placed to deposit. In 
either case the relationship is that of debtor and creditor. 

In the absence of agreement, it is only on the current 
account that the customer is entitled to draw* cheques. 
Since the money is at call in this way, it i.s not the 
general practice for bankers to pay interest on the 
balance of a current account, though s(^me bankers 
even in modem times have done so. riiis, however, is 
regarded as an unsound policy. In certain parts of the 
country howev'er, notably in the north west, a tradi- 
tional practice of paying interest on current accounts 
has been taken over by the branches of the big banks, 
and if this be done an implied’ term that interest will be 

‘ Two exceptional cases where there is such agreement are 
noticed below under Deposit Account. 
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paid must be read into the contract, and the banka- will 
not be entitled to discontinue payment thereof without 
notice. When there is both a current and a deposit 
account, it is an implied term of the contract between 
the parties that money paid in, cheques collected, etc., 
will be credited to the current account unless other 
instructions are expressly given. When overdrafts are 
allowed, they will be on the current account. 

THE DEPOSIT ACCOUNT 
A deposit account normally differs from a current 
account in three particulars ; (i) interest is payable on 
the balance ; (ii) the loan is not repayable on demand, 
but only on a specified notice (deposits at call or repay- 
able at the end of a fixed period, such as six months, are 
also met with) ; (iii) the loan is only repayable after 
the return of the deposit receipt or deposit book to the 
banker.* 

(i) The rate of interest payable by the banker may 
be, and in the case of the deposit of a large amount not 
infrequently is, the subject of a special agreement. In 
the absence of this the rate is impliedly agreed at that 
usually paid by the bank, and in London this is nor- 
mally 2 per cent under bank rate.* 

(ii) In the usual kind of deposit account the banker 
stipulates for seven days notice of withdrawal, but in 
practice, repayment is often granted on demand. 
Substantial sums of money are often placed on deposit 
for a fixed period, in which case the banker's obligation 
is to repay at the end of that period. The question has 
been raised whether a deposit at call, i.e. repayable on 
demand, can be drawn on by cheque. The affirmative 
view expressed in Hopkins v. Abbott^ by Matins, V.C,, 
is challenged by Paget.* 

A deposit receipt, or more usually, a deposit book, 
is handed to the customer at the time when he opens 

* Deposit receipts are giving place to deposit books. 

* This is of course the Bank of England's rate for discounting 
approved bills, which is published weekly. 

* (1875), L.R. 19 Eq. 12a. 

* Op. eit., p. 87. 
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his deposit account. The receipt is in some such form 


BANK, LTD. 


Not transferable 

No Date 

£ X 

Received of John Smith, Esq. the sum 

of .. X thousand pounds 

To be placed to Deposit Account subject to seven days notice 
of withdrawal. This receipt t«> be surrendered on withdrawal 
of the whole or any part of the sum dcjx>sitetl. 

For the Bank Ltd. 


Manager. 

Cashier. 


On the reverse side will be printed a form of receipt — 

Received from I:iatik Ltd. 

the sum of ^A' 

Interest /V' 

£X 4 ^ V) 

Stamp 2d, John Smith. 

These deposit receipts are usually not negotiable or 
indeed not transferable on the face of them. Apart 
from this no usage to treat them as negotiable has ever 
become established.* The result of this is that a banker 
who pays money from a deposit account to .some person 
other than the customer runs a grave risk, even when 
that person produces the deposit receipt bearing the 
customer’s signature to the receipt form and is able 
to give a reasonable explanation as to how he came to 
present it for payment. 

* See Re Dillon, Dujjin v. Duffia (ISgo). 44 Ch.D. 76; Pearce v. 
Creswich (1843), 2 Hare 286; Moore v. Ulster Bank (1877), it 
l.C.L.R. 512, In the U.S.A. deposit receipts are issued payable to 
bearer, and have become negotiable by usage. 
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nXUBISASlOH. PBAECB v. CBBBWlinD 

A cuatomer of the S. Sc. R. Bank bad what was in efiect 
a deposit ac(x>unt. In respect of this, the bank issued 
receipts which the customer returned once a year to be 
cancelled ; new receipts being issued with last year’s 
interest accrued. The customer died, and a stranger 
obtained the receipts, fraudulently endorsed them, and 
obtained payment of the sum due through the N. Bank to 
which tile S. & K. Hank gave credit for the amount. The 
executor of the deceased sued the S. & K. Bank through 
C. their representative. The defence wa.s that it was cus- 
tomary to jiay these receipts when presented through 
another tiank. 

Held : The alleged custom ctuiUl not justify the payment. 

The payment to the wrong jx^rson cannot affect the 
banker's liability to his customer wliicli remains the 
same as if no unautliorisecl payment had been made ; 
unless indeed the customer is estopped from contending 
that he had not authorised the payment. It appears 
that something more than mere negligence by the 
customer is required to found an estoppel. 


nXBSTBATlON. EVANS <■. NATIONAL PBOVINOIAL BANK* 

The plaintitt had a dejxi.sit account with the defendrnts. 
and held a deixisit receipt by the terms of which the bank 
were accountable to her or to anyone authorised by her 
to receive the same on the prcKluction and ilelivery up of 
the receipt. She parted with it to one, Lloyd, as security 
for a trifling loan, having first of all endorsed it. Lloyd 
subsequently obtained payment of the amount through 
his own bank. 

Held: The plaintiff had not authorisi“d Lloyd to receive 
the money, ffer conduct did not estop her from asserting 
this, since the document was on its face a receipt and not 
an authorit)'. 

Prima facie, it might be thought that a customer 
who has entrusted a depiosit receipt to a third party 
should be estopped from denying the authority of the 
latter to receive payment, but as the instrument is not 
transferable its delivery is of no effect without an 

^ (1843), 2 Hare 286. 

* (**97). *3 T.L.R. 429. 
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assignment.^ The delivery of the receipt, in pursuance 
of an intention to transfer, amounts in equity to an 
assignment,* and a valid donatio mortis causa may be 
made in the same way.® An assignment of part of a 
balance on deposit can only be enforced in equity.* 
According to the general law as to assignment, notice 
should be given to the debtor in such a case, and the 
banker should and ought to wait for siicl> notice. In 
modern times it is not uncommon for the deposit 
receipt to contain a condition that when payment is to 
be made to a third party a cheque must be drawn by 
the depositor in favour of such person. The assignee, 
however, is naturally in no better position than his 
assignor, and is not entitled to receive payment until 
the nece.ssary seven days' notice has been given, and 
the deixjsit receipt surrendered. 

In some cases the deposit receipt is issued with a 
printed form of cheque upon the back instead of a 
receipt form. In re Dillon ® this apjK'ars to have been 
regarded as the equivalent of the receipt, in the absence 
of evidence as to the practice of the banks. There 
appears, however, to bo no gtwd reason why such an 
instrument, if pro^x;rly filled up, should not operate as 
an effective mandate to the bank, though the conditions 
of the deposit receipt on its other side would appear to 
prevent the instrument complying with the statutory 
requirements of a bill of exchange.® 

Sect. 103 of the Stamp Act, 1891,' exempts deposit 
receipts from stamp duty : the recoijit form, however, 
is not covered by this, and requires the* usual two- 
penny stamp when the amount is £2 or more. 

The deposit account is usually operated by transfer 

• The decision of Stuart, V.C,, to the contrary in Woodhams v. 
Anglo-Auslralian Lijt Assurance Co. (i80i). 5 I,.T. 628. can only be 
justified, if it be justifiable at all, on the particular facts of that case. 

• Re Griffin, [1899] I Ch. 408. 

• Re Dillon, supra. 

‘ Re Steel Wing Co., [1921] i Ch.,^49. 

• Supra. 

• Paget, op. cit.. pp. 94-5, argues to the contrary, but appears 
to overlook the conditions as to notice and surrender of receipt. 

' 54 * 55 Viet, c. 39. 
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to the current account, where one is kept, but this is 
rather a matter of convenience than of necessity.' 


Ifatbmlat 

■MOttDt 


TIm 

ptMbook 


THE PASSBOOK 

It has long been the custom of bankers to keep and 
to render to the customer a detailed account of all 
payments received from or on his behalf and of all 
payments made to him or to his order,* and there can 
be little doubt that it is now their duty to do so. This 
account was, until recently, usually in a small bbok, 
a sort of ledgerette, called a passbook, which in effect 
contains a copy of the items as they appear in the 
banker's own books. Of recent years this passbook 
has generally been superseded by loose-leaf statements 
which are perforated and intended to be kept by the 
customer in a holder provided for the purjx)se. The 
legal position would appear to be the same whichever 
method be adopted. 

When the passbook is submitted to the customer it 
contains a statement of account by the banker. If 
the customer agrees to this, it becomes an “account 
stated."* When there is an "account stated" (some- 
times called a "settled account") between two parties, 
it amounts to an implied contract that the balance will 
be paid as a lump sum by the party agreed to be in 
debt without reference to the individual items. It is, 
generally speaking, immaterial whether the balance be 
struck after consideration of cross entries, or whether 
the items are all on one side of the account, e.g. all 
drawings.* The " account stated ” is really a convenient 
legal fiction which avoids the necessity, if recourse has 
to be had to legal proceedings, of suing upon the indi- 
vidual items in the account, and it may be of great 
value where certain items have come within the 
Statute of Limitations. When an account has once 

' Paget, op. cil., perhaps suggests the contrary, but it is not 
essentisJ that there should be a cuneat account. 

' This was already so in we Devayues v. NobU (i8i6), 

I tier. j30. 

• Dtvaynts v. NobU, supra. 

* See ptr Lord Wright in Btshun Ckcmd v. Lot (1934), 50 T.L.R. 
465. 
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been stated, the items become merged in the final 
balance, and can no longer be sued upon individually. 
It is always open to a party to the contract, however, 
to show that his consent was vitiated by mistake, 
fraud, or duress, and the account stated falls to the 
ground,* unless it is a question of unimportant errors 
due to innocent mistakes, and even here a party will 
be allowed “to surcharge and falsify," i.o. to add or 
"surcharge” the items which he claims have been 
wrongly omitted, and to strike out or “falsify” the 
items which have been erroneously inserted. That is to 
say, in the former case the account ceases to be opera- 
tive, in the latter it operates subject to amendments. 

The account rendered in the passlxwk has, however, 
not uniformly been treated as an “account stated.” 
The parties are not, in many ca.ses, on an equal footing, 
for the banker emphjys .servants skilled in this form 
of accountancy, while the customer is very often 
content to rely upon his banker’s accuracy until mis- 
takes are borne in upon him. Moreover there is usually 
no evidence that the customer agreed to the statement 
beyond the fact that he returned his passbook without 
objection. In the case of mistakes made by the banker 
ia his customer’s favour, the rule has been for over a 
hundred years that if the customer act upon them 
dona fide so as to alter his legal pK>sition, the banker 
will thereafter be estopped from claiming to have the 
mistake put right, i.c. he will be treated as if the sum 
which he erroneously credited to the customer was 
in fact due to him. 

ILLVSTBATIOH. HOLLAND r. MAN0HE8TEB AND UVEHPOOL 
DISTRICT BANKZN6 CO.' 

The customer’s pa.ss book showed a credit balance of £70. 
This was an error for £60. The customer on the faith of 
this representation drew a cheque for £65, which on pre- 
sentation was dishonoured. 

Held : In an action by the customer for damages for the 
wrongful dishonour of the cheque that the bank was liable. 

* See Re Webb, Lambert v. Still, [1894] t Ch. 73, at pp. 83-6. 

* (1909), 14 Com. Cas. 241, and see also Shyring v. Greenwood 
(1835), 4 B. A C. 281 ; HoH v. Markham, [1923] i K.B. 304. 
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The estoppel does not operate until the customer acts 
upon the representation contained in the inaccurate 
account, and up to that time the banker is entitled 
to rectify the error provided he notify the customer 
of his action.* There is no estoppel in favour of a 
customer who acts upon what he is aware to be a wrong 
entry, even if it was deliberately made by an official 
of the bank — proof of the customer's knowledge may, 
however, be difficult to come by. 


ILLUSTBAnOM. BBITISB All) NOBTH BUBOPBAN BABK 
«. ZALZRBIR* 

The defendant was a customer of the plaintiff bank. At 
a time when his account was overdrawn, the plaintiff's 
manager for his own purposes, and in order to deceive 
auditors, placed £2000 to the credit of the defendant's 
account from another source. The account was subse- 
quently debited with the same sum. The defendant was 
unaware of what had happened until afterwards, when the 
adverse balance was The plaintiffs sued him on 

this overdraft, and he counterclaimed that he was entitled 
to credit for £2000 formerly shown in his account. 

Held . The defendant could not accept the credit without 
the debit : he must take the account as it stood. 


uiitakMio 

oiHtaawt^ 

detrinnot 


No Mtoppel 


Discussion has centred chiefly on the cases where the 
wrong entries are to the customer’s detriment. In the 
English cases so far as they go it does not appear that 
there is any estoppel against a customer who by 
returning his passbook to his banker, whether initialled 
or not, represents that the items are correctly stated.® 
Even if this amounts to a representation, which is 
questionable, it is difficult to see how the banker can 
act upon it so as to alter his legal position. In the 
ordinary case, which is that of mistaken omission this 
is clearly so, and it is unlikely that any banker would 
refuse to correct the item. The point has, however, 
been discussed in relation to a series of forged cheques 
paid by the banker, and debited to the customer in 


‘ HoiUmd v. Manchester and Liverpool Banking Co., supra. 

• [1937] 2 K.B. 92. 

* The loos«-leaf statements ate not intended to be returned, so 
that the case kM- the customer here is stiU stronger. 



THE AOCOOKT 


165 

the |}assbook. It is dear that as soon as the customer 
challenges an item, investigation will be made and the 
scheme of forgery discovered. It has, therefore, been 
argued that the representation that the items are in 
order, made by the return of the passbook, induces the 
banker to continue paying upon the forgeries. This is 
not really so, the representation does not induce him 
to pay, though it may lead to his not discovering the 
forgery or "lull him to sleep." A customer who is 
aware that his cheques have been forged is under a 
duty to communicate that knowledge to his bank,' 

An endeavour has been made to put the matter on 
another footing by the contention that the customer 
who does not examine his passbook and discover the 
errors is guilty of negligence, and that tliis negligence 
disentitles him from claiming to have the account 
stated set aside, or surcharged and falsified,* But before 
there can be negligence in law there must be a duty lo 
take care. There appears to be no duty on a customer 
to read his passbook, so that there can hardly be a duty 
to exercise care in doing so when he does read it. 

ILLHSTBATION. CHATTEBTON t>. LONSOH AHD OOUIITY 
BANK* 

The plaintiff had an account with the defendant hank. 
He received his j-iaijslxxjk every week with the paid cheques 
in a jxicket. He usually compared the entries with those 
in his ledger and ticked them oii in the passbook. He 
claimed in the action that twenty-five cheijues which had 
been paid and debited were forgeries and that he was 
entitled to crtxlit fur the amounts so paid. The jury found 
there was no forgery, but a new trial was ordered. The 
defendants appealed, contending that, assuming the 
forgeries, they were not liable since the return of the pass- 
book in that state was a representation that the entries 
were in order. The appeal was rejected. On the new trial 
the jury found for the plaintiff. They' were directed that 

' See at p. gy. ante. Greenwood v. Marlins bank. [1933] A.C. 51. 

' See this argument put in Vagliano v. Bank of England (1889), 
23 Q.B.D. atp. 245. and Paget, op. cit.. p. 29b. el seg.. for an elaborate 
discussion including reference to theA^icrican cases. 

• This important case is fully reported only in The Miller news- 
paper (1890), but reference may be made to Legal Decisions Affecting 
Bankers, Vol. I, p. no, where, however, only the proceedings at the 
first trial are reported, or to Paget, op. cit., 299. 
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the questions were (i) whether the cheques were forgeries, 
(ii) whether the bank was misled by the plaintiff's conduct, 
and (iii) had the plaintiff by his conduct disentitled him- 
self from recovering from the bank. 

If such a duty were to exist, it should apply equally 
to prevent a customer from taking advantage of 
mistakes in his favour, despite the decisions from 
Skyring v. Greenwood ^ onwards. It appears to the 
writer that a duty to examine the passbook can only 
arise from an express agreement to that effect such as 
is insisted upon by some continental banks on the 
opening of the account. 

The usual method of keeping the account by means of 
chronological entries in debit and credit columns has 
given rise to what is called the Rule in Clayton’s 
Case* This may come to be applied where dispute arises 
as to the setting off of items on one side of the account 
against items on the other (which will not occur if there 
be an ‘‘account stated"). In such cases the account 
must be treated as a whole, and the presumption is that 
the payments in on the one side are appropriated to 
and set off against the payments out on the other side, 
in the order in which they appear in the accounts, i.e. 
chronologically. This means that the first item on the 
credit side is cancelled or reduced by the first item 
on the debit side, and the balance, if any, is carried 
forward to the next item and dealt with in the same 
way. 


nXUSTBATION. OLAYTOrS CASE* 

C had a current account with a firm of bankers. One of 
the firm died, and afterwards the bank failed. The account 
was kept in the ordinary way, i.e. chronologically. At the 
date of the partner's death there was a balance (say /X) 
in favour of C. i.e., he was entitled to that sum jointly 
against all the partners. Between that date and the 
failure of the bank C had drawn out more than this sum, 
but he had paid in further gums which exceeded those 
received. C claimed that his drawings from the date of the 
piartner's death must be*treated as if they had been paid 

* (1825), 4 B. ft C. 281. 

• (x8i6). 1 Mor. 372. 
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out of his payments in since that date leaving £X. still due 
from the banking firm as constituted when the partner 
died. This amount he claimed to recover from the estate 
of the deceased partner. 

Held : The presumption was that, since there was a 
running account, the payments in on the one side were 
intended to be appropriated to the payments out on the 
other in the order in which they took place, so that at the 
time of the failure of the firm the ;{X had been paid away. 

At a time when banking was carried on by a large 
number of private partnerships, the rule in Clayton's 
Case was naturally very iinpirtant. Now that it is 
mostly conducted by a few large public companies, 
the application of the rule inu.st be looked for in other ^i5uM*or° 
directions. Perhaps the most important of tliese is to wi'Jfty**’ 
be found in the fact that a secured overdraft or loan 
may become extinguished by payments in, while the 
subsequent drawings may not be protected by the 
security. 

OLUSTBATION. DBELET f. LLOYDS BANK' 

In 1893, one, G, secured an overdraft for li^oo on his 
account by means of a mortgage. Later, in 1895, he raised 
a loan from the plaintiff by a second mortgage on tfie same 
property. Of this the defendant bank had notice. G made 
various payments into his account, which by 1896 
amounted to £2500, but over the same jieriod was con- 
tinuously drawing on his account, though never so that his 
overdraft exceeded £2500. The bank afterwards realised 
the security and G became bankrupt. Later I) firought 
proceedings against the bank on the basis that he tiad 
become entitled to the security which had been realised, 
and that the bank must therefore account to him for the 
proceeds. 

Held: That by the rule in Clayton's Case the original 
loan had become extinguished in 1896 and that the 
subsequent advances must therefore rank after the 
plaintiff’s second mortgage. D was entitled to recover and 
the bank in effect became unsecured creditors. 

The rule is also important in connection with 
guarantees* where it may operate in exactly the same 

* [1912] A.C. 756. 

* As to which see Chapter XI. 
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way to reouce or even extinguish the guaranteed 
overdraft or advance. 

Ajigyp- The rule in Clayton’s Caje is founded on the pre- 
sumed intention of the parties, and can be rebutted 
by evidence that the intention was to the contrary. 
The customer may, therefore, always avoid the inci- 
dence of the rule by appropriating his payments in to 
meet some special commitment or to some special 
account. Similarly, a banker who had made an advance 
against charge or mortgage on receiving notice of a 
second charge could always insist on a new account 
being opened for subsequent transactions. It is indeed 
a standing rule of most banks that this shall be done, 
and it was the inadvertent omi.ssion to comply with 
this rule which led to the decision in Deeley v. Lloyds 
Bank} 

How th« Money may reach the account in cash or banknotes 

iiw paid in by the customer, or on his behalf ; or in the form 
of credits from the proceeds of the sale of securities 
on the customer's behalf by the banker ; or from the 
discounting of his bills; or from the collection of 
cheques and other negotiable instruments by the 
banker acting as the customer's agent ; or from the 
receipt of dividends or interest on debentures whether 
directly, or on presentation of the customer’s coupons. 
This summary, though it covers the main sources of 
increment, is not exhaustive. Some of these, such as 
the collection of cheques, are of great importance, and 
are dealt with in some detail in other parts of this book.* 

THIRD PARTY CLAIMS 

It may happen, however, that the money received 
theca*. for the benefit of the account was not the customer's 

awwyf own money. If this be so, the banker will quite possibly 

be faced with a claim from the true owner for repa3mient 
which will be couched ift the form known as “money 

* Sapra. 

* See Chapter VI. 
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had and received to the plaintifi's use."^ This must be 
distinguished from an action for conversion brought, 
e.g. by the true owner of negotiable instruments or 
other property wrongfully handled by bankers on 
their customer’s behalf.* Money is not susceptible of 
conversion.® Moreover, the mere fact that the banker 
receives cash from a customer who has no right to it 
does not found an action for money had and received. 

It is a primary characteristic of currency that it may 
pass from hand to hand without any question as to 
title, and this must Ix" so just as imich when it is lent 
to a banker as when it is used to purchase goods. Any 
other rule would make commerce and hanking as we 
know them to-day impjssible. A hanker cannot 
therefore normally he recpiired to riq>ay money to a 
person from whom his customer has stolen it or other- 
wise wrongfully ohtaineil it, but when the money orig- 
inated in securities handed to the banker by the 
customer for collection the banker will he liable to the 
true owner if the customer’s title was defective,'* 

To the general rule, however, there are important 1 
exceptions, and it is where they apply that action may 
be brought for money had and received by the true 
owner. These e.xceptions fall into two main categories : 

(i) where there has been lack of bona fides on the part 
of the banker, or (possibly) some gross negligence on 
his part. In these cases the banker may be forced to 
make repayment to the true owner, even though he lias 
already paid away the money received from the cus- 
tomer by honouring his cheques or otherwise : (ii) where 
the fund in question can be clearly traced to the bank 
account and remains sufficiently distinct for it to be 
equitable to order the banker to repay it. In such 

* The student should be familiar with this form of action from 
his study of contract law under the head of quasi contracts, some- 
times classified as contracts impbed by law : the legal fiction tieing 
that there is an impbed contract by the person who ha.s wrongfully 
received money to repay it to the true owner. 

• See p. 1 15, ante. • 

• Conversion here means the tort which must be distinguished 
from criminal conversion. 

* See Chapter VI. 

13— (L.*445) 
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cases the banker will not have paid the money away, 
and moreover cannot be compelled to surrender it to 
the true owner until his own rights of lien and set off 
have Ix^en satisfied.* 

I'rom the banker's point of view, the first of these 
exceptions is rniirli the more imj)ortant and in practice 
almost invariably involves the operation of what is in 
reality a trust account, though it may not be known 
as such to the banker. The cases where it can be alleged 
that the banker knew or ought to have known that 
the money paid into an account was stolen or otherwise 
misappropriated must be so rare as to be almost non- 
existent. Ihe cases are more common where it can be 
])lausibly alleged that a bankt i knew or ought to have 
known that a customer, who was a trustee or in the 
position of a trustee, was paying trust moneys into 
his own private account, or w’hat comes in practice to 
the same thing, though it is theoretically a different 
question, had been drawing on a trust account for his 
own private purposes. This is partly due to the fact 
that many breaches of trust are not without moral 
justiticatio\i, and a bank official may therefore be privy 
to them without dishonesty, but much more to the fact 
that since he keeps the account or accounts in question 
the banker may have material on which he ought to 
have known that a breach of trust was taking place. 

The obligation of the banker in respect of trust 
moneys is stated by Hart as follows:* "a banker who 
receives into his possession moneys of w^hich his 
customer has, to his knowledge, become the owner in a 
fiduciary character, contracts the duty not to part with 
them, even at the mandate of his customer, for purposes 
which he knows are inconsistent with the customer’s 
fiduciary character and duty.” In order to prove that 
a banker has been guilty of a breach of this duty, it is 
necessary to establish (o) that the bemker was aware 
that the money which he paid away at the customer’s 
order was trust money, <ind (6) that the payment so 


' See Chapter XI, for lien. 
’ Op. c«l.. p. 199. 
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made was made in breach of trust. In cases where, e.g. 
on bankruptcy of the customer, the banker wishes to 
establish a right to set off a balance in a trust account 
against an overdraft on another account in the name 
of the same customer proof of (a) alone will be sufficient 
to prevent his doing so.' 

Accounts are often specifically opent'd as trust Tni»i lundi 
account.s, or, what amounts to the same thing, the 
account is described, e.g. as F. E. Jones (B. Smith's 
Trust). The cases which cause difficulty, however, 
are those which are not described in terms as trust 
accounts but where the facts arc such that the banker 
must be taken to have knowledge of their character, 

This may result from the actual circumstances of a 
particular case and give ri.se only to questions of fact, 
though they may be difficult. In a number of cases, 
however, the (|ue.stion will be whether the banker 
should have drawn an inference from the position or 
profession of his customer. An account kept by a 
public official qua official is obviously to be regarded 
as a trust account. * Similarly with an account opened 
by an executor as such.* Generally sj)eakinff, however, 
the fact that a customer belongs to a profession where 
he would commonly be expected to hold money in 
trust for others, such as a .solicitor for clients, an 
auctioneer for liis principals or a stockbroker for his 
clients rai.ses no presumption that his account is a 
trust account,' and this is so even if he keep twci 
accounts* though here the description of one of the 
accounts may be such as to raise the inference that it 
is a trust account. Since the Solicitors .‘\ct, iqj4,* 

* i?e Gro55 Ex parte Kingston, (1871). 6 Ch. App. 03,2. The case of 
Coleman v. Bucks and Oxon Bank, 1^1897; 2 Ch, 2^3 (sue note 3, 
p. 172, post) is perhaps to the contrary, but may be distinguished on 
Its somewhat special lucts. In the writer's opinion, liowevcr, it wa* 
wrongly decided. 

* Re Gross, Ex parte Kingston, supra. 

* Foxton V. Manchester and Liverpool District Banking Co (1881), 

44 L.T. 406. 

* Thomson v. Clydesdale Bank, fTS933 A.C. 282 

‘ Greenwood Teale v. Williams’ Brown 6- Co. (1894I, 11 T.L.K. 56. 

* 23 & 24 Geo. V, c. 25, under which solicitors are required to 
keep separate accounts for clients' money. 
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the banks will be fixed with knowledge as to the 
character of solicitors' accounts. The client's account 
which must be kept under that statute is definitely 
a tru.st account.^ 

ILLVSTBATIOM. TB0X80H i>. CLYDESDALE BAEK* 

The ap]x;ilantK were trustees of certain shares which they 
instructed a l>r(iker to sell, and to deposit the proceeds in 
a certain way. The broker sold, and received in payment 
a checpic payable f<i his own order which he paid into his 
own account at the respondent bank His account was 
overdrawn to an amount greater than that of the cheque. 
The bank were aware that the money cainc from sale of 
shares, but did not in any particular case know whether 
or not the money was in his hands as agent. The broker 
became insolvent, and the liank used the cheque to 
reduce the overdraft. 

Held : They were entitled to do so. not being imputed 
with knowledge of any breach of trust. 

Noue«o( A banker may have notice that a certain account is 

l>r»«-h itl ■' 11-,, , 

tni.t a trust account, and yet not be liable to the cestut 

que trust wlien the trustee has drawn upon it in breach 
of trust for he must be shown to have taken part in 
the breach of trust, or been privy to it. It would seem, 
however, that when the banker has notice that the 
money is trust money, comparatively little is required 
to fix him with notice of breacli of trust if such take 
place. 


ILLUSTRATION. JOHN r. DODWELL & CO.* 

The respondents had authorised their manager to draw 
cheques in their name on their banking account. He made 
use of this })owcr to buy shares for himself, paying cheques 
so drawn to the appellants who were brokers. They 
received them honestly, but knowing that he was drawing 
on his employer ‘s account. 

Held : The employers were entitled to recover from the 
brokers. 

Per Lord Haldane, L.t'., "when an agent is en- 

’ See ibid., s. 4. 

• Supra. 

• [1918] A. C. 563, It must be admitted, however, that some of the 
cases are somewhat difficult to reconcile on the facts, e.g. Coleman v. 
Bucks and Oxon Union Bank, [1897] 2 Ch. 243, see also Gray v. 
Johnston {1868), L.K. 3H.L. i. It may well be that the tendency 
of the present time is to emphasise the need of care. 
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trusted by his principal with property to be applied for 
the purposes of the latter, he is in a fiduciary' position and 
any third person taking from the agent a transfer of the 
property with knowledge of a breach of duty committed 
by him in making the transfer holds what has l>ccn trans- 
ferred to him under a transmitted fiduciary obligation to 
account for it to his principal.” 

It would also appear that when the hanker stands 
to gain by the breach of trust, e.g. when it reduces an 
overdraft, the onus of proof becomes heavily upon him 
to show that he was in no way privy to the breach of 
trvistd “ If it be shown that any personal benefit to the 
bankers themselves is designed or stipulated for, that 
circumstances above all others will most readily estab- 
lish the fact that the bankers are in privity with the 
breach of tmst.’"'' The transfer of funds from a trust 
account to the trustee’s personal account calls for 
explanation and would normally in the absence of 
reasonable explanation fix the banker with notice of 
the breach of trust. 

ILLUSTRATION. BODENHAM v. HOSKYV- 

A receiver appointed to collect tlie rirnt.s and profits of 
an estate Ix-longirig to the {daintifi had a priv.'il<- aceotmt 
with the defciulant. a banker. He then opened an account 
as rcceiv'cr in the name of the estate under circuin.staiices 
which made it clear that he wa.s constituting it a trust 
account. He afterwards drew a cheque on the estate 
account, and paid it into his private account which was 
credited in due course. The plaintitl sued to recover the 
amount. 

Held : The defendant was liable to repay the amount 
of the cheque. 

Trustees, however, have, -prima facie, full control 
over trust funds, and it is normally not for a banker to 
challenge a trustee customer’s use of the money in the 
trust account except when he transfers it to his private 
account (as to which see above) or, what would appear 
to fall into the same category, was obviously spending 

m 

* Gray v, Johnston, supra. 

* Ibid., per Lord Cairns at p. 1 1 . 
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it for his own personal purposes. Certain types of 
professional and business men, such as solicitors and 
stockbrokers, are continually paying away their 
clients’ money under instruction, and if on occasion 
they pay it away contrary to instruction the banker 
with whom it is kept cannot be expected to know this, 
or indeed to take any official precaution to prevent its 
happening. 

Foiiowini! The banker, liowever, may be faced witli a demand 
to surnuider funds which have been paid into an 
account by a customer made by a tliird party who 
claims that they are his. Such claims may give rise 
to difficult legal problems but they are only indirectly 
a matter of banking law, for the banker can always 
avoid them by the procedure of interjileading, under 
which the money is paid into ('ourt and the customer 
and the party claiming it are left to fight out the 
question of who is entitled.* The following matters, 
however, may be shortly noticed — 

(i) The first question is whether the money has ever 
reached the customer's account. Tliis is not very likely 
to arise in practice, but where the misdoing of the 
banker supervenes it will have to be decided whether 
negotiable .securities left with him for collection had 
actually reached the account at the time when the 
banker suspended payment. This dejnmds on principles 
discussed in Chapter VL* 

ILLUSTRATION. RE FARROW’S BANE* 

A cheque was paid into Farrow's l^nk by a customer. 
Not being a member of the Clearing House, Farrow's 
Bank forwarded it to their agents Barclay’s Bank for 

‘ Interpleader proceedings are governed by Order 53 of the Rules 
of the Supreme Court. They need not be discussed here in detail, 
but as they may be useful to a banker in several different sets of 
circumstances, e.g. where he has assumed safe custody of goods 
which are now claimed adversely to the customer's title, it may be 
said that they are a form of legal procedure by which when there are 
conflicting claims to property which is in the hands of a person who 
does not claim it himself, the conflicting claims may be settled by the 
Court in proceedings in which Ihe person having custody does not 
take jMTt beyond the initiaf step of initiating them. 

• S« pp, 113, et sea., ante. 

* [1923] 1 Cb. 41. illustrated also at p. 114, ante. 
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coUection. It was nut cleared until a few hours after 
Farrow's Bank stopped paj-ment. Barclay's Bank re- 
tained tlie proceeds of the cheque until it should be ascer- 
tained whether the money was still the projierty of the 
customer or whether it l>elongod to l''arTow',s Bank. i.e. to 
the liquidators. 

Held : That the customer was entitled. Since the money 
had never reached his account it had never been lent to 
the Itank. 

(ii) If the rmmey in ({uestion <.lkl reach the account, 
the second question will be whetlicr it is still there. 
In deciding this the rule in Clayton's Casc^ will have 
to be applied. In the case of trust moneys paid into a 
private account, however, there is an imjXMtant 
exception to this rule, or rather the one presumption is 
defeated by another, viz. the presnrnjition that the 
customer intended his payments in to be set agiiinst 
his drawings in chronological order will not apply in 
the case of a trustee for he is pr<!sumed to have actcnl 
honestly and in accordance with his trust, and there- 
fore to have only drawn out his own money and left 
the trust funds intact. This is called the Rule in 
HaUeU’s Case^ 

(iii) If then the money is still in the account, the 
banker can only be made to give it up if its identity 
has not been lost. i.e. if it lias not become merged in or 
blended with other moneys in the account so as to l)c 
indistinguishable. If a bag of stolen .sovereigns were 
handed to the banker, it could clearly be recovered 
by the true owner, and if the sovereigns in the bag had 
been used by the banker on his cu.stomer’s instructions 
to purchase certain stocks and shares, the money could 
be traced to this security. In such a case the Court 
will, if necessary, make wliat is called a tracing order. 
In modern times the Courts have been very ready to 
give assistance in this type of case. The development 
of the methods by which the true owner can follow his 
money, and the evolution of the tracing order indeed 
furnish a happy instance of 'the adaptation of legal 
means to business ends. 

» See p. 166, anU . * (1879) 13 6 cKj. 
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nXVfntATIOK. BAHQmE BELOB POUB L'SntABOXB 
V. BAMBBOUCK' 

A cheque was obtained by fraud and paid into a bank 
account. The proceeds w'cre afterwards drawn out and 
paid over to the defendant without consideration. She 
})aid the amount into her account at her own bank. The 
plaintiffs claimed the amount of the cheque from the 
defendant's bank which interpleaded and the defendant 
wa.s made defendant to the procectlings. 

Held : That the money could be followed and recovered, 
though it had passed through two accounts. 

While it is always .safe and usually wise for the banker 
to interplead when he is faced with conflicting claims, 
it must l>e remembered that, short of interpleader, 
the banker’s primary obligation is to his customer, so 
that unless there is clear evidence that it would involve 
a Ijreach of trust he should not dishonour his customer’s 
cheque just because a claim has been made by some 
third party. 


ILLUSTRATION. TA88ELL 1 -. COOPER* 

The plaintilf had paid into liis account at the defendant's 
bank a clicque received in pav-ment of goods sold for his 
t"mp!o)-er. The latter wrote to the banker asking him not 
to part with the balance in the plaintiff's account and 
offering an indemnity fc>r so doing. They accordingly 
dishonoured certain of the plaintiff's cheques. 

Held : That the plaintiff was entitled to damages. 

A person in the position of the employer in the above 
case may therefore need to apply to the Court for 
assistance. He can do this by bringing proceedings 
against the customer for the repayment of the money 
in question, in which proceedings the banker may be 
joined as a defendant. An interim injunction restrain- 
ing the banker from paying away or dealing in any way 
with the balance of the customer’s account or at any 
rate with a sufficient part of it to satisfy the plaintiff's 
claim may then be granted. It is essential, however, 
that the customer should be before the Court, for it 

*■ [1921] I K.B. 321. 

* (1850) 9 C.B. 509. 
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would be unjust to restrain a banker from honouring 
his customer’s cheques in the absence of the latter.* 

A further case where the banker may have to give 
up moneys or securities received on behalf of a customer 
occurs when they have been paid or delivered to him 
under a mistake. This obligation exists, however, only 
so long as they are still in his hands. 


ILLUSTSATIOir. ADMIRALTY COMMISSIOMERS t . 

NATIONAL PROTINCIIAL BANK* 

\ naval olticcr had an account with the defendants into 
which the .Admiralty were in the Jialm of paying ainoiints 
due to him. Tlie officer died, liut tlie ,\dmiralty, m 
Ignorance of this, continued to iiiake the payments 

Held The monev had tioen paid under a mistake of 
fact and was rccoverafile as nuiney liad and received hy 
the defendants to the plaintiff's use 

The closing of the account terminates the relation- 
ship of banker and customer, and is discu,ssed in 
Chapter XII, Where, liowevcr, the customer has more 
than one account, lie may clo.se one f)f tliem without 
terminating the relationship, e.g. by transferring funds 
from one to the other. 

* Cf T'ontaine-He^son v. Parr's Hank la T f,.K. 121. where 

an injunction was refused on that ground 

* (1922). 38 T.l. K 492. 
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CHAPTER IX 

SPECIAL ACCOUNTS 

Thk rules explained and discussed in this volume 
relate unless other\\isc indicated to adult customers 
of full capacity. I'lie banker’s customer may, however, 
be a person of limited capacity, or several persons 
acting in a joint cai)acity, or a corix)ration whose 
personality is artificial. In such cases difficult questions 
as to the extent of tli<‘ legal capacity of the customer, 
or as to his jxjwers, may well arise, and it is proposed 
in this chapter to discuss some of these. 

INT'ANTS 

The infant customer gives rise to very great technical 
problems, but the absence of decided cases suggests 
that in practice these do not cause much trouble. 

The first question is whether, legally speaking, an 
infant can have an account with a banker at all in the 
sense of the ordinary contractual relationship which 
that word implies. It will be remembered that con- 
tracts made by infants may be (i) void, or (ii) voidable, 
or (iii) good arul enforceable. Those which fall under 
the Infants’ Relief Act, 1874, are void. One type of 
sucli void ct)ntracts is tho.se “entered into by infants 
for the repayment of iiibney lent or to be lent.’’^ 

This is somewhat ambiguous for it is not made clear 
whether contracts by which infants lend as well as 
those by which they borrow are made void. If only the 
latter were intended to be covered, the words “by the 
infant” should appear after the word “repayment.” 
It has accordingly been suggested that loans by infants 
are irrecoverable, and if this be so the contract between 
banker and infant customer, being in substance one 
of loan, would itself appear to be void. In view of the 
title and object of the statute, however, it seems 

' 37 & 38 Viet., c. 62, s. I. 
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inconceivable that the Court should take such a 
technical view of the wording, and the opinion here 
adopted is that loans made by infants are recoverable. 
If this be so, it would appear to be an academic ques- 
tion whether the contract is binding on the infant, or 
voidable at his option, since he is unlikely to avoid it 
while it show's a balance. It seems, however, that 
there is no reason at all why a banking account slioukl 
not be regarded as a nc'cessary for a well-to-do infant, 
many of whom in practice have such an account. If 
this be so, the contract is bimling on the infant ; that 
is to say he can be profX'rly debited with any charges 
and commissions due, and it is even arguabk; that he 
can be sued for overdrafts, on the ground that the 
overdraft is not to be regarded as a contract of loan 
to the infant hut as an incidental service rendered under 
the main contract. Ihc question is not .so acadetiiie ;is 
might at first sight .appear. The opinif>n, however, is 
generally held that in rcspt'ct of overdrafts at any rate 
there is no legal obligation to repay and that no 
overdraft should be allowed to an infant unless it is 
properly secured. 

If this view is correct, and caution requires that it 
should be followed, the only type of security w'hich 
can be safely accepted by bankers is that of guarantee 
or suretyship by an adult of sufficient financial stand- 
ing. A security given by the infant himself, e.g. a 
mortgage on his property, is within tlie mischief of 
the Act, and therefore void.^ 

There remains the question of the validity of the 
infant’s cheques. It is, of course, clear that the holder 
of an infant’s cheque cannot enforce it against him.* 

This, however, does not affect the question whether 
regarded as a mandate on his banker the infant’s 
cheque is effective. If the contract between banker and 
infant customer is not void, as has been submitted 
above, there appears to be no valid reason why the 
customer should not obtain repayment of his debt by 

‘ Nottingham Building Society x.Thuntan, [1903] A.C.6. 

• Bills ot Exchange Act, 1882, s, 22. 
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means of drawing cheques, nor would it seem to be 
material that in some cases he requires the repayment 
to be made to his nominee the payee or holder of the 
instrument. This question has only once, and then 
indirectly, come before the Courts, viz. in Calland v. 
Lloyd} where Lord Abinger exprcs.spd the view that an 
infant could not effectively draw a cheque nor recover 
money held to his account by a banker until he attained 
his majority. This opinion was not necessary to the 
decision of the case in question, and cannot be regarded 
as decisive. Such a view would appear to necessitate 
holding the banker a constructive trustee of the infant’s 
money in the meanwhile, and it is submitted that this 
would be completely out of accord with the business 
requirements of the situation. 

MARRIED WOMEN 

Under the various Married Women’s Property Acts,* 
married women have full power to contract, and bind 
their separate estates. This means that they can open 
and operate bank accounts as fully as their husbands. 
It may from time to time happen that money which is 
in reality the husband’s finds its way into the wife’s 
account, but in the absence of fraud of which the 
banker is cognisant he would not appear to come under 
any liability, e.g. to the husband’s trustee in bank- 
ruptcy for having paid away such sums on the wife’s 
cheques.® If the money is still in the account it may 
be possible for the true owner to follow it.® 

JOINT ACCOUNTS 

A joint account occurs when two or more customers 
have one account. The parties to a joint account are 
considered in law as if they were one person, and 
therefore, prima f(Kie, all of them must join in taking 

‘ (1840), 6 M. & vv. 26. ^ 

• Particularly that ot 1882. s. 7, Md the Law Reform (Married 
Women and Tortfeasors) Act. 1935. 25 & 26 Geo. V, c. 30. 

• See Re Montague. Ex parte Ward (1897). 76 L.T. 203 

• As to this see p. 168, ante. 
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any action with regard to the account, as when drawing 
cheques. The circumstances of such accounts, however, 
differ considerably, e.g. in the cases of partnership and 
trust accounts, and it will be necessary to consider 
these separately, 

The fact that joint action bj' all parties is necessary 
is a great safeguard against fraud, e.g. the case of 
trustees or where it is desired to secure that a sum of 
money should be placed in the hands of a third party to 
await the determination of some dispute, such as an 
action at law. From a practical point of view, however, 
this necessity is a great inconvenience. It can as a 
general rule be surmounted by the nomination by all 
the parties of one or two of their numlx'r to act on 
behalf of the others, or indeed of some tliird party 
such as a solicitor. It is desirable that such an author- 
isation should be given in w'riting and signed l^y all the 
parties to it, The authorLsation may, of cour.s<’, contain 
restrictions upon the duly apjK>inted agent's power 
to operate the account. It must be exhibited to the 
bank which will take a copy and pay careful attention 
to any conditions and restrictions. 

One of the most important features of joint ownership 
is that on the death of one of the joint owners liis rights 
pass to the other joint owners and not to his pc-rsonal 
representative (executor or administrator). According 
to this rule, the rights of a joint party in a banking 
account pass on death to the other joint parties. The 
rule is not, however, a rigid one, and if it can be shown 
that the intention of the parties at the time of opening 
the account was that it should not apply, effect will 
be given to this intention. Moreover, the tendency of 
the Courts in modern times has been against the doc- 
trine of survivorship. In banking practice, difficulties 
appear to arise most frequently in connection with 
accounts opened jointly by husband and wife. Some- 
times all the money going into the account will belong 
to the husband, and the wif^ is only a party to it for 
the purpose of drawing cheques for household expenses. 
On the other hand, the money may all be that of the 
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wife, the husband being a party in order that he may 
advise or control the wife as to exjjenditure. In such 
cases there would appear to be no survivorship. 

IU.U8T&ATIOR. MAS8HAL V. CBXrrWEaX* 

An account was opened at a hank in the joint names of 
husband and wife. The husband was in failing health. All 
the money paid in to the account was proved to belong to 
the liu.sband, and the wife's drawings were on account of 
household necessaries only. The husband died. 

Held : Tliat the presumption of survivorship was re- 
butted, and the executors and not the widow were entitled. 


PARTNERSHIPS 

A common type of joint account is that opened by a 
firm or partnership. Each partner is, however, the 
agent of his firm to conduct transactions within the 
scope of the business, and this gives liim the right to 
open a banking account in the firm’s name, to operate 
it by means of his own individual signature on cheques 
and indeed to close it.* 

This e.xtends apparently even to stopping cheques 
drawn by another partner in the firm's name. The 
authority, however, is only prima facie and may not 
in fact exist under the articles of partnership of the 
firm. The.sc commonly provdde that cheques shall be 
signed by at least two of the partners, and if the banker 
is aware of any such limitation he clearly cannot 
properly honour a cheque drawn by one member of the 
firm. If he has no knowledge, the imp>ortant question 
arises whether he should take reasonable steps to inform 
himself. There is no decision on this point, but in 
view of the stringent requirements as to the precautions 
to be taken on the opening of an account which have 
been considered to be necessary in such cases as 
Lloyds Bank v. Savory & Co., ^ it would seem that there 
would be grave risk in his failing to do so. It is common 
knowledge that most finns are constituted on the terms 

‘ (1875), L.R. 20 Eq. 328. 

• Partnership Act, 1890, 53 3 c 54 Viet., c. 39, ss. 5 & 6. 

* [* 933 ] A.C. 201. 
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of articles of partnership and these ought to be in- 
spected, and if this is refused, an authorisation as to 
drawing of cheques should be obtained from the 
partners. In practice a written instruction or mandate 
as to the operation of the account will usually be taken 
when it is opened. 

It should be observed that the implied authority 
of a partner is to open the account in tlie firm's name 
and not in his own name. 

ILLUSTRATIOK. ALLIANCE BANK f. KEARSLET' 

The defendant, W, K , earned t>ii business 111 ]>ar(nersf>i|) 
with Ci. K. (;. 1 \. mananetl a braneli of the business 111 
.Manchester; W K. managing the otiur l.'raneh at ^'ork. 
li. K. opened an account tor his tiriii with the plaintiff 
bank at Maneliester in Ins own name, explaining that he 
was in charge ot the Manchester business and would alone 
sign the cheques. The account became o\erdrawu, and 
G, J\. being insolvent, flic fifaintitfs .sued \t’. /<. <111 the 
firm’s aecouut. The action failed on the ground that there 
was no implied authority in a partner to bind his firm by 
opening an account in :i name other than that of the firm. 

The question of authority to ov'cniraw is obviously 
one of the most important which ari.se in connection 
with partnership accounts. It is part of the ordinary 
business activity of a trading concern to borrow money 
and therefore a partner in a general commercial and 
trading firm has implied autliorily to overdraw.* 
Here again, however, the bank may have information 
which shows that lliis authority lias been withdrawn. 
The right to borrow implies the right to give security 
from the partnership assets. A professional or non- 
commercial partnership does not normally Ixirrow 
money, so that in such cases no implied autliority to 
overdraw exists. It is not easy to forecast which view 
the Courts will take as to wliefher a partnersliip is of 
a general commercial character, e.g. a cinematograph 
theatre has been held not to be such a partnership.* 

* Bank of Australasian. Breillat (1847), 6 Moo I'.C. 152, at p. 193; 
Partnership Act. 1890, s. 7. 

* Higgins V. Beauchamp, [1914] 3 K.IJ 1192. 



JHxecutor'ft 

ikxxmkU 


184 LAW OF BANKING 

The only safe rule as regards overdrafts is to obtain the 
authorisation of all the members of the firm. 

The dissolution of the partnership naturally revokes 
the authority of a partner to deal with the firm’s 
account, and it must be remembered that the death or 
bankruptcy of any partner dissolves the partnership 
as a whole.* Unless therefore the terms of the articles 
0/ partnership or of the mandate lodged with the 
banker permit it he should not pay cheques after 
receiving notice of any of these events, for the doctrine 
of survivorsliip dot!s not apply to partnership accounts. 
The effe;ct of this will be that where surviving partners 
continue the business, securities accepted from a 
deceased, bankrupt, or outgoing partner will not be 
chargeable with later overdrawings.® For the purpose 
of winding up the firm, however, the authority of 
.surviving partners continues — also for the completion 
of transactions begun but unfinished at the time of 
dis-solution.® A deceased partner’s share of the assets 
might presumably be validly pledged for these purposes.^ 

Tlic account of an executor or executors or of an 
administrator is to be regarded as that of the deceased’s 
estate, but it is for many purposes like that of a partner- 
ship. Each e.xecutor has power to deal with the assets 
and therefore to open and operate a banking account, 
but the other executors are entitled to countermand 
his actions.® On the other hand, an executor acting 
alone is not tlie agent of his co-executors and it is 
therefore immaterial, e.g. that one of the others should 
have died. 

The business of executors is to wind up the estate. 
They have, therefore, no power to carry on the testator’s 
business or to borrow money for that purpose unless 
authorised by the will or in connection with the 
winding up. Should they do so it is their own 

* I’artnership Act, 1890, s. 33. 

* Bank of Scotland v. Christie (1S40), 8 Cl. A F. 214. 

* Partnership Act, 1890, s. 38. * See Re Bourne, [1906J 2 Ch. 427. 

* In Gaunt v. Taylor (1843), 2 Hare 413, an executrix drew a 
cheque which was countermanded by fellow executors before it had 
been honoured. The banker paid into Court and the propriety of 
his action was not challenged. 
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personal responsibility, and the lender can sue them 
only in their personal capacity and not make the 
estate of the deceased liable.* Bankers will therefore 
only allow overdrafts if the executors arc substantial 
persons, or security is given. An executor has power 
to dispose of the estate and must therefore have power 
to pledge and charge tlie assets, anrl a banker may safely 
make advances against such a.ssets prt)vided he is 
offered sufficient security, has no knowledge of any 
breach of trust, and the assets arc specific, tlie security 
not being a general charge on the estate. 

ILLUSTRATION. BERRY • . GIBBONS' 

An executrix iijiciu'd an accimnt ;is swell witli ;i lunik 
and later pledged with them a picture iH-lunging to the 
estate to secure an overdraft. Some time earlier admin, 
istratiun proceedings had In-en tirought by creditors 
again.st the e.xecutri.x, ami a di'cree made for administra- 
tion. The bank, however, were unaware of thi.s, and it Wrcs 
held that they were ontitli .1 to enforti' their securilv. 

Even before a grant of probate has betui obtained 
the executors have power to charge the assets, e.g. 
they may require a loan for preliminary expenses, such 
as to pay estate duty. 


TRUSTEES 

A trustees' account is a joint account. Moreover, 
trustees are not, with certain wide exceptions, entitleil 
to delegate their duties to others unless authori.sed to do 
so in the will or deed establishing tlie trust. I'l ustees are 
entitled to lend money and to dejMisit securities at a 
bank,® but if there are more than one all should join 
in opening the account, and in drawing cheques thereon, 
or in authorising the delivery up of trust property held 
for safe custody or other purpo.se. The banker will act 
on the authority of one at his peril, unless an examina- 
tion of the trust instrument sati-sfies him that such 

• Farhall v. FarKall (1S71). 7 Oi. .^pp. 123. Kveii where they 
borrow properly for such a purpftse they are liable in the first 
instance. 

• (««73). 8 Ch. App. 747. 

• See Trustee Act, 1925 (15 Geo. V, c. 19), n. 7 

14— (L.»443) 
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powers have been conferred upon the trustee in 
question. 

TTiis rule may give rise to difficulties where one of 
several t ms tees has absconded, or in an emergency 
cannot be found. Provision has been made for this by 
the Trustee Act, 1925,^ in one case, viz. that of a 
trustee going abroad for more than one month. In 
such a case, the absent trustee may delegate his 
powers and duties by means of a power of attorney, 
but cannot apj)oint a sole co-trustee as such attorney 
unless a Trust ('orporation. In other cases, application 
must lie made to the Court for directions, and in the 
meanwhile the banker will exercise his discretion as to 
taking the risk of making payments upon the signatures 
of the available tmstces. 

Trust moneys may find their way into other than 
trust accounts. I he question of whether the banker 
is liable to account for those depends on considerations 
which are discu.ssed elsewhere.* 

'I'here are two types of corporation customers, which 
call especially for (liscussion, viz. the trading corpora- 
tion, usually a limited company formed under the 
Companies Act, 1929,® and the municipal corporation 
or local authority, which, as will appear, is technically 
not a customer at all. 

TRADING COMPANIES 

Trading companies and other companies governed 
by the Companies Act, 1929, provide the banks with 
a large proportion of their most important customers. 
A trading corporation can do business in much the 
same way as an individual business man. It can, 
prima facie, have a banking account, draw cheques, and 
accept and negotiate bills or other negotiable securities. 
Difficulties, however, arise from action by those who 
control the management of such companies in excess 
of their authority. In such cases the question is 

A 

* See s. 23. 

* See Chapter VIII, p. 168, ei seq., ante. 

* 19 & 20, Geo. V, c, 23. 
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whether the company can be made liable for the acts 
of its officers or servants. The Compjinies Act, 1929,* 
provides that “a bill of exchange or promissory note 
shall be deemed to have been made, accepted, or 
endorsed on l>ehalf of a company if made, accepted, or 
endorsed in the name of, or by or on behalf or on account 
of the company by any jxirson acting under its author- 
ity." The wording of this section has been mud) 
criticised.* 

It has been pointe<l out tliat cheques are not sjwci- 
fically referred to and that the appropriate word for 
bills of e.xchange, viz. "drawn," does not tK'cur. As 
Paget says, however, it is "unthinkable" tliat cheques 
should be exclude<l from tlie section. ICven if they were, 
however, it could hardly be conteiuleil tliat companies 
under the Act have no fxiw'er to draw them. 

The real weakness of the section, however, is that 
it gives no indication of the meaning to he placetl on 
the w'ords "acting under its authority.” If these words 
are to be taken literally, they would appx'ar to mean 
actual authority. It is clear, however, that a ccunpany 
will be bound by the acts of its servants wliicli are 
within their ostensible authority, e.g. by the accept- 
ances of its managing director;* always providcrl that 
the memorandum and articles of association permitted 
a delegation of such authority.'* 

In regard, however, to such an imfxjrtant matter as 
the authority to draw cheques, it is consitlered that 
this should always be expressly conferred. It is highly 
desirable that the banker should in turn receive an 
express authority from the officers of the company tis 
to the drawing of cheques, and it is probably a duty 
which he ow'es to a company customer that he should 

* Sec s. 30. 

* Cf. Paget, op. cii., p. it>. 

* See Dey v. I'ulHnger Engineering Company, [19-11] i K.B, 77, 
dissenting from Premier Industrial Bank v. Carlton M anufacturing 
Company, [1909] i K.B. 106. 

* This is the well-known rule in Royal British Bank v. Turquand 
(1836), 6 £. A B. 327. which must be studied in the light of 
Hotsghton &■ Co. v. Norihard, Lowe and Wills, [1927] 1 K.B. 246, and 
KredUbank Cosset v. Schenhers, [1927] i K.B. 826. 
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do so. Normally the secretary and one or two directors 
will be empowered to sign. It is also necessary for the 
banker to assure himself that such an authorisation 
could have been properly conferred by the memor- 
andum and articles of association. These documents 
" are open to all who are to have any dealings 
w'hatsf>ever with the company and those who so deal 
with them must be affected with notice of all that is 
contained in those two documents.”* It is not, how- 
ever. necessary for the banker to go further than this, 
and satisfy himself that the authorisation which has 
been communicated to him was duly and formally 
conferred. Aiitliority to sign cheques w'ill normally be 
conferred by resolution of the board of directors and 
this should apjx^ar in the minutes. It would not appear 
to be neces-sary to inspect these minutes; the banker 
is entitled to rely upon a communication as to their 
effect fr<jm those ostensibly carrying on the business 
of the company. 

nXtJSTBATlOH. KABOmr r. UQUIDATOR OF EAST 
BOIiTFO&D lOinNO OOMPAHY* 

Wiwlge, with same friends and dcjx'iulants. started a 
mining company, and various fiersons took and paid for 
.sljHies, the proceed.s Ixing j>aid into a l>iink of which 
Malumy was th<' piililic otticer (the National Bank). The 
account wa.s opened in the name of East Holyford Mining 
I'omixiny. No meeting of shareholders was ever held, nor 
an\- director or secretary properly appointed, though 
certain jH'rsons acted in the capacity of directors and 
.secTCtar)'. A formal notice was sent to the bank by a 
jjerson describing himself as scjcretarv. that they were 
to pay tlie chcqu<\s signed by two out of three named 
directors and countersigned by the secretary in accordance 
with the alleged rosidution, a copy of which was enclosed. 
The balance was almost entirely dissipated by cheques 
drawn in this way. The company was eventually wound 
up, and the liquidator sued the bank for the money paid 
away. 

Held : There wa.s no duty on the bank to inquire whether 
the directors and secretly had really been appointed. 

' See per lx>rd Hathertey in AtaJtoMy v. Liquidator of East Holyford 
Aiiniug Co. (1S75), L.R. 7 H.L. 869 at p. 893. 

» liSjS) L.R. 7 H.L. 869. 
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It need hardly be said that the banker must be 
careful to act strictly in accordance with the terms of 
the authority as communicated to him. 

The position of a banker discounting bills drawn or 
accepted by a trading company or otherwise dealing 
with such instruments whether on liis own l)ehalf or 
that of a customer is more difficult. Here it will not 
usually be practicable to require a sight of an author- 
isation to the particular director or manager whose 
signature is material to the instrument. The difficul- 
ties which arise in this connection, however, are not 
germane to the particular subjt'Ct of discussion, vi?,. 
the customer’s account, but rather to the general law 
of bills of exchange. 

Non-trading corjiorations are like non-trading part- 
nerships. They cannot draw, accept, endorse, or other- 
wise deal in negotiable securities or bills of exchange 
unless authorised to do .so by their memorandum or 
other instrument of incorjxiration. This has caused a 
doubt to be raised as to their ability to draw cheques.* 
There appears, however, to be no good reason why such 
a corporation should not deposit money with a banker, 
and if so its mandate to the banker must be effective 
as between itself and the banker whatever may lx* the 
position as regards holders. Whether such a corpjra- 
tion should be allowed an overdraft dejxmds ujwn its 
powers of borrowing and for these the instrument of 
incorporation must be scrutinised. 

LOCAL AUTHOKITIKS 

\'arious statutes and ministerial orders issued there- 
under require local authorities, such as borough and 
district councils, to appoint a treasurer and work all 
their financial transactions through him. Thus "all 
payments to and out of the borough fund shall be 
made to and by the Treasurer" (Municipal Corpora- 
tions Act, 1882, Sect. 18). Unless, therefore, the 
authority can appoint a bartker as treasurer, it is not 
technically possible to have a bank account. In practice 

^ Chaimers, op. cil., p. 75. 
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the Local Government Board (now the Minbter of 
Health) long ago adopted the policy that no corpioration 
should be appointed treasurer, and thb out-of-date 
pKjlicy is still maintained, Tlie difficulty is often 
surmounted by appointing a bank manager or other 
bank officer treasurer. But whether this is done, or 
.some third party .such as a paid official is appointed 
to the position, the treasurer will in practice operate 
by means of a bank account. Such account will 
normally be headed as account of A.B., Treasurer of 
such and such couticil, and it will accordingly be a 
trust account. 

1LLT7STBAT101I. BE OR088. EX PARTE KXNQSTON' 

A county trea-surcr h;nl account.s at a bartk, one was 
headed I’olice Account. He later ab.sconded, leaving his 
private account overdrawn and the 7x>lice account in 
balance. 

Held' That the bank was not entitled to set off. "If 
an account is in plain terms headed iir such a v\ay that a 
banker canimt fail to know it to be a trust account, the 
balance standing to the credit of that account will . . . 
bidong t<» the tru-st." 

Indeed such an account may for all practical purposes 
be regarded as the account of the authority itself, and 
in some cases the Courts have been prepared to hold 
on the evidence that the account was in fact that of 
the authority, the treasurer being in effect disregarded. 

ILLUSTRATION. HALIFAX UNION r. WHEELWRIGHT* 

The defendant manager of a bank was appointed 
treasurer to the plaintiffs, poor law guardians under the 
Poor Lavv Consolidation Order. Previously they had 
actually had their own account with the bank, but on the 
above Order coming into force, the account was trans- 
ferred to the name of the manager. It continued to be 
treated as if it were the guardians’ account and they were 
allowed interest upon it. A clerk emploj-ed by the guard- 
ians forged endorsements to orders drawn by them on the 
defendant and obtained p>a)mient at the bank. It was held 
that the account was in reality the plaintifis' account and 

* (1871), 6 Ch. App. 632. 

• (1875). L.K. 10 Ex. 183, followed in Colchester Union v. May 
(*893). 88 L.T. 56.4. 



SPECXAX. ACCOUNTS I9I 

th&t the bank was protected by Sect. 60 of the Bills of 
Exchange Act, 1882, and that the manager was not per- 
sonally liable, as in fact he had never really received the 
money, or if he had done so. he had kept it with the bank 
at the plaintiffs’ ortler and they ought not therefore to have 
a claim against him which he could not himself have 
enforced against the bank. 

In a very similar case, however, the opptisite decision 
was come to.* The position cannot be regartied as 
satisfactory, for it means that in any ftartienlar case 
it may be difficult to say whether the relationship of 
banker and customer prevails. 

The question of bank loans to local authorities is 
one of practical importance, and formerly also pave 
rise to legal difficulties, as it was .sometimes not at all 
easy to ascertain what j>owers of borrowing were 
possessed by the authorities in question; the different 
types of authority possessing in this connection very 
diverse powers. 

Under the Local Government Act, 19.5J.* however, 
temporary overdrafts for the purpjo.se of defraying 
expjenses pending the receipt of revenues, or for the 
meeting of expenses to be incurred pending the raising 
of am authorised loan may be incurred without the 
consent of any sanctioning authority. Ihis statute 
does not, however, apply to the inetropjohs where the 
pxjsition is still controlle<l by the Local Authorities 
(Financial Provisions) Act, 1921.® Under this act the 
consent of the Minister of Health is required for the 
raising of tempjorary loans from a banker whether by 
overdraft or otherwise. The Minister may authorise 
the authority to charge its funds or revenues for the 
purpose of securing the loan.* 

From a legal point of view, therefore, banks are now 
safe in allowing overdrafts to local authcjrity customers, 
provided they are careful in the case of metropjolitan 

* Cosford Union v. Grimwade (1892). 8 T.L.H. 775- 

* 23 & 24 Geo. V. c. 51. * 

* 1 1 & 1 2 Geo. V , c . 67 . 

* The position in regard to long-term loans is somewhat diherent. 
but does not concern us here as banks will seldom lend on such terms. 
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boroughs and other corporations to see that the 
necessary consents have been obtained.* 

CLUBS AND OTHERS 

There are numerous associations of persons for 
objects of a non-commercial character which do not 
wish to incur the expense and trouble of incorporation, 
and which are not firms within the meaning of the 
Partnership Act, 1890. Typical examples of these are 
sports and social clubs, literary and scientific societies, 
and charitable institutions managing schools, hospitals, 
etc. Such associations arc commonly managed by 
officers and committees elected from among the 
members, and these may control large funds which it 
is to their convenience to keep at a bank. This type of 
account is indeed quite common, and seems in practice 
to have given rise to but few legal difficulties, although 
the law on this type of association is not well ascer- 
tained. It is quite clear that the banker can deal with 
such an association only through its officers and 
committee — the association has no legal existence as 
such. He is entitled to assume that these persons are 
authorised to ojjen the account and deal with the 
funds at their discretion. It would not appear that 
he could come under any liability to the individual 
member of the association except in the rare ca.se when 
he assisted or connived at the wrongful use of the funds 
which had been placed with him, in which event he 
would be dealt with on the basis of trusteeship. 

The banker must naturally carry out any instructions 
which he receives on the opening of the account, 
especially as to the authorisation to draw cheques. If 
the account is opened by the treasurer and no particular 
instructions are received, the banker is perhaps entitled 
to assume that that officer has full authority to draw 
cheques. 

Difficulties are not indeed likely to arise until it 
comes to a question of advances. It is clear that the 

* As to compliaoce with necessary conditions compare R. v. 
Locke, [1910] 2 k.B. 201. 
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members of the association cannot be made liable for 
borrowings even if on their behalf except in so far as 
they individually assent to them. If the committee 
has authorised the overdraft, they would appear to 
become personally liable for its repayment.* If the 
treasurer overdraws upon his own responsibility, he 
makes no one liable but himself. 

nXUSTRAnOM. COTTTTS ft 00. r. IRISH BXHIBmOH 

» LONDON' 

Certain gentlemen were res|v>nsihle (or organising an 
exhibition in London, and formed themsehes into an 
executive council. Thev authori.se<i four of their nuinlxT 
to open an account with the plaintiff bank and to obtain 
an overdraft up to / io,ikx> fi>r e.Kixjnse.s. .Vfterwards a 
company was formed winch had to !«• wt)un(l up Hut the 
account wa.s never transhrrred to it. and the plaintiffs 
eventually sued the nieinlHTS of the council. It wa.s helil 
that the defendants luiil Ix-conie |HT.sonallv liable to the 
plaintiffs as their customers and must reimburse them the 
amount of the overdraft. 

The trade unit^n, although an unincorporated associa- 
tion, has an excef)tional jiosition in Englisli law, since 
it can sue and be sued in its own name. .\n account can 
therefore be opened on behalf of a trade union, but 
whether it should be allowed an overdraft will depend on 
the terms of its constitution, and powers of borrowing. 

' But see I’aget, op. cil . p, i.:. who doufits this and recom- 
mends that an CApre.ts undertaking U> repay .sJjould in all ta.sps t)c 
obtained. 

» (iSyo) 7 T.I. K. 3i.f 
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CHAPTER X 

OTHER SERVICES FERFOBMED BT BAHKER8 

1. GENERAL ('ONSII)ERATIONS 

As an ancillary to their main business, bankers have 
for many years rendcrefl valuable scmces to their 
customers of various kinds. It is questionable how 
far thes(“ services are legally speakin/; to be regarded 
as banking Inisiness. Most of the functions in question, 
however, are jjerfonned by the banks every dav, and 
without any question whether thev are under anv' 
obligation to do so. There is little, if anv, modern 
authority as to whether it is iuq)liedly part of the 
banker ’.s contractual undertaking that he will render 
such services. Could a banker properly refuse to 
accept bis customer’s valuable.s for safe custody, to 
act as a reference as to his financial jrosition, or to 
furnish him with a letter of credit for use on a foreign 
tour? It is no an.swer to these que,stion.s to .say that no 
banker is likely to refuse sucli facilities. I'he question 
of whether such services are part of the business 
facilities which the banker offers to a person who wishes 
to open an account with him and become his customer 
or whether he affords them gratuitously as a matter of 
grace is of considerable practical importance, because 
upon the answer to it dej)ends the standard of care 
which the banker must display in the rendering of 
them. It will not be a question of the banker having 
refused to perform a duty but, in the majority of cases 
where dispute arises, of his having been negligent, i.e. 
of his having failed to exercise a proper degree of care 
in the circumstances. A person who p>erforms a service 
gratuitously is under a slighter obligation to take care 
than is a person who does so for reward, i.e. who is 
bound by a contract. Tlie one is .said to be liable only 
for gross negligence, the other only for ordinary negli- 
gence. This subject has been discussed principally in 


*94 
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connection with the law of bailments and w'ill be further 
examined in the section on Safe Custody- 

It is quite possible that the answers to the question 
vary from one tv-pe of scrvdce to another. No doubt each 
of them was in the first place only rendered incidentally 
and gratuitously, and there are ilecisions as to some 
of them which are to this effect. In t.S68‘ it was cer- 
tainly the view of the J’rivy Council that safe custody 
of valuables was gratuitou.s. In 1018® a inemlK'r of 
the same tribunal e.xpresscd the view tliat ‘‘it would 
be difficult to establish that atlvising on investments 
was part of the Ijusines^ of banking. ' 1 hese cases have 
not been e.xpressly <le{>arted from, yet w ith the passage 
of time it may well 1 h‘ that the situation has changed, 
and that it has now iKcome a part of the contract 
between banker and customer that such services 
should be rendered. I'his appears to be a question of 
fact rather than law, and one on which it woukl be 
difficvilt to e.xpress an unhesitating o]union without a 
careful consideration of evidence as to actual practice. 

II. SAl'E CUSTODY OF VALUABLES 

It is in regard to safe custody that this question of 
whether the service is rendered Jis a matter of con- 
tractual obligation has been most (.liscusscd.® Bankers 
have rendered this service for a very long time. Indeed, 
in this country, it is as old as hanking it.self, for as we 
have seen, it was with the deposit of gf>ld and valuables 
with the goldsmiths during the troubled times of the 
Parliamentary' wars that the English system of banking 
arose. It must nevertheless be still regarded as o}x:n to 
question whether the provision of this service is part 
of the business of banking or is merely ancillary. 
Whether this be right or not, the very cases wliich have 
been decided on the a.ssurnption of the banker’s 
gratuitous position go to show that his obligation as 
to safe custody is of such a, strict character that it 

I Giblin V. McMulUn (18OS). L.R. 2 I'.C. p 7 

• Banbury v. The Bank of Montreal, A.C. 626. 

• See particalarly Paget, op. cit.. p. 74. 
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could hardly be higher if he is to be treated as a bailee 
for reward. Before discussing these cases, however, 
it is necessary to say a few words on the general subject 
of bailment. 

Deposit for safe custody is a branch of the law of 
bailments. A bailment is the delivery of moveable 
property by one person (the bailor) to another (the 
bailee) on condition that it shall l)e in due course 
redelivered to the bailor or to his order. An ordinary 
commercial bailment is contractual, but voluntary 
bailments (i.c. where there is no consideration) are 
technically not contractual. 

For practical purposes, the most important question 
which arises in connection with bailments relates to 
the standard of care which the bailee must observe in 
relation to the projx'rty while in his custody. If goods 
are lost or damaged or destroyed wliile in a bailee’s 
charge, is lie res|xjn.sible to his bailor ? The answer is 
that an ordinary or common bailee for safe custody 
is not resjKinsible for such loss unless it can be pro\’ed 
that this was caused by some negligence on his part, 
or unless he deliv'er to a third party without his 
customer's authorization. 

The latter of these two possibilities can be dismissed 
quickly. A person who wrongly disposes of another’s 
goods or d<Kuments of title so as to deprive him of 
possession is guilty of conversion and liable to pay the 
value to the owner as compensation. It is immaterial 
that the wrongful conversion was made bona fide 
and without negligence.* A banker who is asked to 
redeliver valuables, deposited with him for safe custody, 
to any person other than the depositor himself must 
satisfy himself fully as to that person’s credentials 
before handing the goods or documents to him. If 
necessary, the banker may reassure himself by refer- 
ence to the customer personally. It has been suggested 
that such action which might involve a refusal for the 
time being to make deliv^ery to a person who is actually 
entitled to receive the property would amount 

‘ Cf. Hottim V. FowUr (1874), L.R. 7 H.L. 757. 
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technically to conversion. It has been said, however, 
that "a refusal to deliver up goods to the owner 
on the ground that the holder must have time to 
ascertain whether he is the owner, is no conversion."* 

ILMISniATIOH. LAMQTRT r UHIOR BARK OF LOVDOV* 

The plaintifl de}.K.>site»l very valuatilc jewcller\' for 
custody with the defendant bank. A fraudulent jH-rson 
Stoic a piece of her note-jiaixT and on it fnrReil a request 
to the Ivink to hand the jewels over to the iKiirer. and to 
this he apjx'nded a forged signature in tlie nanie of the 
plaintiff. The forgery was c.xeciiterl with such skill that it 
deceived the olhcials of the )>ank who handed the jewels 
over to the thief. The plaintiff thcreujsin suisl the hank for 
the value of the jewellery. This action was coinpromi.sed, 
but it was understood that the luiik |i.iid a large siiiii of 
money to the plaintiff in order to ellect a coinpriijmse. 

Returning to the former question, viz. that of stand- 
ard of care, we find that this involves thedilht iilt topic 
of negligence which may be defined for our purfHises 
as absence of care in the circumstances. It is not, 
however, jxjssible to tell whether a particular bailee 
has been careless without knowing what degree of 
care, what standard, was projxTly to be cxjH-cted of 
him. This naturally varies according to whether he is 
looking after the gcKxls as part of his business, i.e. 
for reward, or as a mere gratuitous service whicli he 
may provide or withhold as he chooses. K.xactly how 
wide is the practical difference between these two 
standards is a very puzzling question. As has already 
been noted, a gratuitous bailee is liable only for gross 
negligence, while a bailee for reward is liable for 
ordinary negligence. This, however, is not of really 
great assistance, for what may be ordinary negligence 
in one set of circumstances may be gross negligence in 
•another. In Giblin v. McMullen^ the standard of care 
which a gratuitous bailee must take was said to be 
that which a reasonably prudent man takes of his own 

• RobetrU V. Tucker (1851). 16 y.ff 5O0, see also Paget, op. cti., 
pp. 81-5 where the procedure suggested is abundantly justlhed. 

• (18^), Journal of JnsliiuU of Bankers, Vol. 17, p. 33H, 

• Supra. 
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prcqierty of a like description. Accepting this as the 
lowest standard of care for which a banker ^ answer- 
able, it clearly puts upon such a bailee a very hi^ 
degree of responsibility, since a banker is a person who 
for his own purposes requires strong safes and an 
oiganisation of his business well calculated to protect 
against fraud and theft. 

A bailee for reward, on the other hand, is said to be 
responsible for taking reasonable care according to 
the facilities at his disposal, or if his business is that 
of a bailee, according to that standard w’hich could be 
reasonably expected of a person in that way of busi- 
ness.* The facilities which banks offer for this kind of 
business are just those of the ordinary safes and 
strong-rooms of a bank, and of taking reasonable 
precautions to employ resjiectable and honest servants, 
and against fraud and theft. It would appear therefore 
that in the case of banker bailees there is little if any 
practical difference between the .standard of care which 
will be required of them whether they are in fact bailees 
for reward or only gratuitous bailees. 

This question whether the banker who receives his 
customer's valuables for safe custody is a gratuitous 
bailee or a bailee for reward has given rise to much 
discussion. In view of what has been said, it appears 
to the writer to be largely academic. Authority can 
be found in .several early cases in favour of the ‘'grat- 
uitous" view,* but on examination it will be found 
that this w-as assumed to be correct without serious 
argument. Since that time the practice of accepting 
valuables for safe custody has become so general 
that it appears to the writer that it is a service 
which the banker impliedly agrees to provide when the 
account is opened and which the customer expects to 
receive. If this be so the banker is now a bailee fop 

* “The tendency of modern deciaions, faowever, is to ignore 
traditional distinctions, and to, take the objective test of the conduct 
of a reasonable man in the particular circumstances of tbe bailment 
in question.” Goodeve, Modern l^m of Ptrumml Propmrty, Ttb 
Ed . p. 3*. 

* Cf. V. MeMulUm. supr*. 
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rewrard, a view wfaicb appears to be taken by Hart, 
wbo says that "the care which the banker is bound 
to take is such care as an ordinarily efficient and prudent 
banker would take in similar circumstances." The 
contrary opinion strongly argueil by Paget vir. that 
the banker’s " obligation is to put hiiuseli in a position 
to take the highest care possible and to adopt all pre- 
cautions and means of ensuring safety known to con- 
temporary science" is based on a fallacious view of the 
standard of care demanded of a bailee for rcwartl. The 
extreme degree of care suggested by Paget could only 
be required of a bailee of an exceptional type, such as 
a common carrier or pos-sibly a safe dejxisit company. 
The banker’s obligation is merely to provitle such safes 
and appliances as arc usually kept at banks, and to 
be careful in his business arrangements. 

The position will j>erhaps be best made clear hy 
looking at one or two decided ca.ses. 

1LLB8TBAT10H 1. OZBUN <>. MclfXJLLEM* 

A customer left a Ikix coiitaiiliuK railway ilclwutures 
with his bank for .safe custcHjy. It wa,s plaeerl in the strong- 
n.K>m of the bank, which could only tx- entered througli a 
rexjm in which a cashier sat by <lay and a me8.senger slept 
by night. Tht.s .strong-r<Kim had two iron dcxirs, which wen; 
opened by separate keys, both of which were by day in the 
charge of the ca.shicr and l>y night one of which was 
entrusted to the cashier and the other to another olficer of 
the bank. The cashier made use of hU key to atistract the 
debentures from the Ixix and to convert them to hi.s ow'n 
use. It was held that the bank had not Iieen guilty of 
negligence, but it may lx* doubted whether the dtrcision 
would be the same at the present time. 

HXUgTBATIOV a BE UMITEP BEBVIOB 00.* 

The owner of railway sliares dejxjsitrtl the certificates 
with his liank where they were kept in a safe to which the 
manager had the only key and uncontrolled access. He 
purloined the certificates and converted them to his own 
use. The system under which the manager was enabled 
to commit this crime was held to show ciil^iable negligence 
in the bank for which they wey: liable. 

1 Op. cU . p. 75 - 

* (1868), L R. 2 P.C. 317. 

* (1870), 6 Oi. App. 212. 
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It is, od oouTfe, the duty of the bank to exeitise care 
in the choke of its sm^ts and to make reasonable 
inquiries as to their previous history befrare engagui^ 
them. Subject to this, a banker is not liable for the 
thefts of a servant. In the case mentioned of Re 
United Service Co. it was not for the dishonesty of the 
manager that the bank was held liable, but for the 
careless s3^tem which had enabled him to perpetrate 
his frauds. At the present time it is the invariable 
practice to have two different keys for the strong-room, 
each of which is entrusted to a different official so that 
the room can only be opened when both are present. 

As has been mentioned already, it is usuad for the 
fwapt banker either to give a receipt for the valuables or 
to require the customer to sign an entry in one of the 
bank books acknowledging the deposit of them. Should 
such a receipt contain a schedule of the goods, it urill 
be pritna facie evidence that these goods were in fact 
received by the bank. U.sually, however, the valuables 
will be contained in a box, and the receipt will acknow- 
ledge the box " contents unknown." In such a case the 
burden of proving exactly what goods were defxwited 
and their value is thrown on the customer. The receipt 
usually provides that it must be presented at the bank 
before redelivery of the goods will be made, but it is 
questionable how far the banker is entitled to insist 
on this provision. 

It has been suggested that the bank is under the 
b*k«pt obligation to keep the goods at the particular branch 
at which they are received. There is no authority on 
this point. If such a duty exists, it must be derived 
from an implied agreement between the jjarties, and 
it is possible to contend with some show of reason that 
the customer's valuables are intended to be kept at 
the branch which has his account. Until this question 
has been settled by a legal decision, it would be advis- 
able for bankers to obtain the express permission of 
a customer before moving his property to a branch 
other than that at which it is deposited. For if the 
duty is as suggested, the bank will be absolutely Uable 
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fw aity lots or daiiui^ whkh may befall the goods after 
they have been removed, whether doe to negUgence 
or not.* 

III. BANKER'S REFERENCES 

The giving of information as to the financial [wsition 
of their customers, which is commonly called a bank 
reference, is part of the everyday business of banking. 

It is to be feared that this is sometimes done without 
the knowledge or consent of the customer, and if so 
it would appear to be a breach of the duty which the 
banker owes to his customer of treating the account as 
confidential.* 

Apart from those ca.se.^ where the law permits such 
disclosure, it is obviously justifiable where the cus- 
tomer himself requests that it should be made, as he 
does by implication when he gives his banker as a 
“reference."* 

In this event the position of the banker vts-d-ins the ^ 
customer can be dealt with shortly. He must take due 
care not to furnish information which is false. If as 
a result of the breach of this duty the customer suffers 
damage, the banker will have to compensate him. 

In actual fact, of course, a customer is unlikely to 
suffer damage unless the information given is detri- 
mental to him, so that the banker will probably err, 
if he err at all, on the side of being unduly favourable 
to the customer. 

If as a result of such unduly favourable information 
the inquiring party is led to take up business which 
he would not have otherwise accepted and thereby 
suffers loss, the question will inevitably arise whether 
he is entitled to compensation from the banker. An 
analysis of the legal position, however, shows that his 
diance of success is small. 

(i) There is clearly no contractual relationship 
between the banker and the person to whom he gives 

* Cl. LiUty V. DoubUday (1881), 501. 

* S«e Chapter III aben^. 

* Strictly apeaking, the banker tn snch a caae is a reieree, i.e. a 
pccaon to wfam refnence nwy be made (or inlonnatioa. Colktqui- 
a^. however, the word "reieience’' is coaunonly med. 
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the information, and therefore there is no contractual 
duty to make a truthful statement. This means in 
effect that no action will lie against the banker for 
negligently making a false statement, and it will very 
.seldom happen in practice that the inaccuracy is due 
to anything more serious than negligence. 

(2) There remains the possibility of an action in 
tort. As Lord Haldane said in Banbury v. Bank of 
Montreal,^ the only duty on the banker in such a case 
is that "of common honesty,” which in more precise 
language means that lie must not l>e fraudulent. Any 
misrepresentation a.s to the customer's hnancial pos- 
ition which has lx*en made innocently w'ill not be 
actionable. In practice the chance of fraudulent mis- 
representation i.s slight but, even if there be fraud, no 
action will lie on a false and fraudulent representation 
as to the character, conduct, credit, ability, trade or 
dealings of any jierson unless it be made in writing,* 
and in the case of a company if the writing be under the 
company's seal.* Kven if the reference be given in 
writing, it will be a difficult question whether the bank 
is liable for the fraudulent conduct of their servant 
the bank manager who will, probably, have been 
respon.siblc for giving the reference. The words of the 
Act require that the writing should be "signed by the 
party to be charged" and therefore it seems that the 
bank could not be made liable.* The manager himself 
will, of course, be personally liable for his own fraudu- 
lent conduct, but only if his statement w'as signed, and 
if fraud can be proved against him.* Actions against 
individual bank officers are very unusual, however ; the 
rea.son is presumably to be found in the fact that the 
officer in question may often not be sufficiently sub- 
stantial to justify proceedings. 

> [1918] A.C. 626. 

* Statute of Frauds Amendment Act, 1828, 9 Geo. IV, c. 14, s. 6. 

• Swift V. Jewsbury (1874), L.R. 9 Q.B. 301. 

* See Banbury v. Bank of Montreal, supra, where this matter was 
much discussed and there was considerable dtfierenoe of optnioa 
among the members of the Court. 

• Swift V. Jewsbury {1874), L.R. 9 Q.B. 301 ; Parsons v. Barelas 
<&• Co and Goddard (1910), ah T-L-R. 638. 
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IV. BANKER'S CREDITS 

At the present time perhaps the most important 
ancillary service rendered by a banker to his commercial 
customer is the fumishinfi' of credit which will enable 
the customer to discharge hLs obligations to persons 
abroad. This may or may not entail an advance or 
loan to the customer; the main feature of it, however, 
is that the banker through his business connections is 
able to place the machinery of international commercial 
banking at his customer's disposjil. 

The principal machinery by means of which this 
service is rendered to the customer is the letter of 
credit. This imjKirtant instrument is of great antiquity, 
older indeed than modern banking. customer could 
be furnished with a letter of credit to meet his personal 
requirements w’hen abroad or to satisfy his business 
commitments, e.g. to provide the price of commodities 
purchased abroad. Thc.se two situations, however, 
are susceptible of different treatment and a divergence 
between the instruments used grew up. The original 
letter of credit was essentially a document which the 
customer carried with him. The commercial letter of 
credit has become something which can l>e sent to 
the customer's creditor to satisfy him that the debt 
will in due course be discharged. In the beginning it 
commonly took the form of an intimation by the 
banker that he would accept bills of exchange up to 
a specified amount and subject to given conditions. 
It became usual to set out the form of the bill, which 
was to be dra^^^l, in the margin of the letter of credit, 
hence the term “marginal letter of credit." This type 
was in general use during the nineteenth century 
more particularly in Eastern markets. Much difficult 
litigation arose in connection with these instruments.^ 
In modem times a somewhat different machinery has 
been evolved in the documentary credit which in its 
various forms is now in general use, and which it is 

* See MaitloHd v. Chartered Bank of India (1869), 38 L.J.Cti. 3S3; 
Be Barber &■ Co., Ex parte Agra Bank (1870), L.R. 9 Eq. 7*3: Be 
Agra mod Mastermam'e Bank (1867), 2 Ch. App. 391. 
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proposed to discoss in detail in this section. It seems 
hai^y nece^aiy. however, to refer farther to the 
marginal type. Meanwhile, of course, the personal 
letter of credit remains in use and has played its part 
in the development of tourist traffic, though here also 
there are more modem varieties in the form of 
circular notes and travellers* cheques. 

A person travelling abroad will usually' wi^ to 
be in a position to obtain cash in the various towns 
which he visits. In order to do this he may obtain from 
his banker a letter of credit addressed either to one 
particular agent of the banker or to his agents generally 
in the various towns in the countries to be visited. 
Such agents are usually referred to as correspondents. 
The former type is called a "specially advised" letter 
and the latter a "circular letter,” which is the more 
usual type though the former is more often used for 
issues in foreign currency. Such a letter of credit 
authorises the banker’s correspondents to pay to the 
holder a sum or sums up to an amount indicated 
in the letter. Suppose the letter is for £1000, the 
customer may obtain the whole amount from one 
correspondent or draw for smaller sums from the 
different correspondents until he has had the whole 
amount. As he receives the payments, the various 
sums will be endorsed in the letter, and after the whole 
amount has been paid the credit is said to be exhausted. 

As a saf^;uard against fraud, the customer is in 
addition furnished with a letter of indication which 
bears his own signature authenticated by his bank. 
When he desires to obtain cash, he pre.sents the two 
letters to his 'banker’s correspondent who will require 
him to sign a draft for the amount he requires and will 
compare the signature thereon with that on the letter 
p| indication. It is naturally important that the letter 
w credit a nd the letto* of indication should be kept 
apaffi^ as a thiefwfib'hhd obfaineS^both might be abk 
to secure payment of the whole unexhausted (xedit 
without difficulty. It is usually theref<M?e made a 
opndittion of the contract that this shall be daae. 
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Circular Notes are based on the same 
Here, instead of a letter, the customer is famished with 
a draft, which he can fiU in up to a spedhed sum, or 
in the more modem practice with a number of notes 
or cheques, each for a definite amount in round 
figures in sterling such as £5. £10, £20 and drawn by 
the banker upon his foreign correspondents. These 
are the so-called travellers’ cheques. Circular notes 
proper have largely been displaced by travellers' 
cheques ; the former have the additional safeguard of 
a letter of indication.^ It is usually a condition of the 
issue of the notes that they shall be kept apart from 
the letter of indication. If this is not done and they 
are both stolen by a thief who forges the customer’s 
signature and obtains payment of the note, the banker 
is entitled to debit his customer’s account.* On the 
other hand, it would not appear that the banker is 
under any legal obligation by English law to reimburse 
the correspondent who has paid such a note, because 
he has not in fact carried out his mandate which was 
to pay the customer.* 

A letter of credit is not a negotiable in,strument nor 
is a circular note until it has been properly filled in. 
signed, and delivered. Even so, it may not be nego- 
tiable owing to some defect in form such as lack of 
certainty.* 

The issue of letters of credit or of this type of circular 
notes is not the equivalent of the purchase of .so much 
credit by the customer; i.e. he is entitled to return 
it or such portion of it as remains unexhausted to the 
bank and receive credit therefor. It is usually a 
condition of his doing so that he should return the 
letter of indication at the same time. The return of the 
letter of indication alone is not, however, at any rate 

' Tbe custom m to this sf^wrentiy varies; see Minty, Laim of 
BuuMsf ami Fotmm Eadtamge, and Ed., p. 183 

• See Hume-DicS v. Hornes Farfuier &■ Co. {1888), 1 T.L.R. 341. 

• See the lUcta in Conflans SUnff Qaarry Co. v. Parke* (1867), 
E.R. 3 C.P. I, a where the character of circular notes was 
diacuiMd. 

• As regards drcnlar notes, Chalmers {op. cU., p. 377I1 ezpressee a 
oaatxary ogiaiaa. asd Hast {op. at., p. edt) accepta this; but sea 
Bags*; Sp. eU., p. 146. 
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in the case of drcular notes,’^ suffideni because the 
CMTespondent is quite entitled to cash the notes with- 
out receiving the letter of indication which is issued 
only as a saf(^ard. Until the notes are returned, 
therefore, the banker cannot know whether they have 
not been issued in proper form. The customer accord- 
ingly cannot claim to be credited with the amount of 
the unused notes except perhaps on giving his banker 
an indemnity against the possibility of having to 
reimburse his correspondent. 

nXITITBAnOV. OOVFLAMf ITOMB QUASXT 00. r. 

FASKSa* 

The plaintiils obtained circular not*** (rtim the defeindant 
together with a letter of indication. These were .sent to the 
plaintiil's Pans ottice under sejiarate cover. The letter of 
indication came to hand but that containing the notes was 
lost. The plain tiff. s brought tbi.s action to recover their 
value. It was held that they were not entitled to do so 
without tendering the notes as these might be }>aid by their 
correspondents who would then be entitled to reimburse- 
ment by the defendant. 

The position of the banker’s correspondent is simply 
that of an agent.® The customer has no right of redress 
against him if he refuses to honour the letter of credit 
or gives him the money at a wTong rate of exchange. 
As between banker and correspondent, the ordinary 
rules of agency law apply. In the days before the 
consolidation of banking in this country into a few 
large concerns, all the country banks had their London 
correspondents and difficult questions used to arise 
when customers came to London and entered into 
more or less direct relationship with the correspondent. 
Such questions have become rare and do not call for 
discussion. There is obviously the possibility of difficult 
problems arising between the banker and his foreign 
colfespondent, but in practice these have not come 
before the Courts. The correspondent might insist on 
having an indemnity, but in practice he usually 
accepts the risk. 

t Tlua bowuver will depend on the terms of the notes. 

• ti«67), L.R. 3 CJ*. I. • See Ch. XKI. 
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COMMERCIAL CREDITS 

The necessity for commercial credits arises in this 
way : an importer of goods from abroad wUl probably 
have to satisfy the exporter that they will be paid for. 
Pa5rment for these shipments from abroad is usually 
made by acceptance of drafts, but the shipper needs 
some sort of assurance that these will he paid at 
maturity. This can be given by the knowledge that 
the buyer’s bank will shoulder responsibility, and this 
knowledge i.s obtained by the intim.ition to the seller, 
either directly or indirectly, by the bank that the buyer 
has credit at the bank for the amount of the price. 
At the same time the means which are to be followed 
to make this money available, e.g. the negotiation 
of drafts drawn on the buyer accompaiiietl by docu- 
ments of title to goods, will be indicated. 

The evolution of this method of finance is interesting. 
Though not met with in its modem form until recent 
times, credits given against documents have been 
granted from a comparatively early period. The most 
obvious method is for the seller’s banker to accommo- 
date the seller by advancing the price against the 
documents. This tyjx; of finance is commonly met 
with in the export trade, particularly where financial 
arrangements at the buyer’.s end are unsatisfactory. 
The arrangement is that the bank discounts the 
customer’s draft for him and takes as swicurity the bill 
of lading or other documents of title for the goods 
which it duly presents through its correspondent to 
the buyer or his banker, who either pays the price 
(in which case the documents are marked D/P) or gives 
his acceptance (D/A).^ Term bills may be drawn either 
D/A or D/P. TTie bank accepts no responsibility to the 

' A very unsatisfactory variant of this method U exemplified by 
LtdenburgSrCo. v. Goodunn, [igir] 3 K.B. 275, where the bank simply 
received copies of the shipping documents together with a letter 
hypothecating the goods to the banker (for an explanation of this 
term, see p. 237). The property in the goods having passed to the 
buyer nnder the contract of sale, it Was held that the biuik had only 
an equitable charge on the price and that this should have been 
registered under the Companies Act. igoS, a. 93 (now s. 79, Com- 
paaiee Act, 1929). As it had not been registered, it was h^ to be 
void. 
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buyer for the geaumeoess of the documents whidi it 
takes up* <»r for any breach of omtract by its customer.* 
These rules appear to apply generally in all cases udiere 
bankers take up documents under letters of credit. 

The D/A type of credit which is most likely to be 
called for is unsatisfactory, however, because it 
involves the surrender of the documents. So that if 
the buyer becomes insolvent, the bank is thrown back 
upon its customer's liability and he also may prove 
to be insolvent. It is more satisfactory that the credit 
should be advanced to the buyer rather than to the 
seller, for the buyer’s bank will be in the position to 
control the documents at much later stages in the 
transaction. Hence the modem form of documentary 
credit. This is so called because it provides at the same 
time for credit to the customer and security to the 
banker, in the form of the deposit with him of the 
documents of title to the goods for which the customer 
is paying by means of the credit. Most overseas trade 
is now transacted on the basis of the tender of docu- 
ments of title, usually bills of lading, and as a rule on 
that type of contract known as c.i.f.* 

The modem merchant does not rely upon his own 
capital for the price of his purchases. He is concerned 
to tide himself over the period between the buying of 
goods and the making of subsales. Unless his credit is 
exceptionally good, he will have to have recourse to his 
banker for this finance. The latter will require security, 
and this is conveniently afforded in the shape of 
documents of title to the goods.* A banker’s commercial 
credit might accordingly be described as the crank- 
shaft of modem commerce.* 

‘ E.g. il they turn out to be forged as in Ciutranly Trust Company 
V. Hannmy, [1918] a K.B. 623. 

* Cl. Nationml Park Bank v. Berggrm (1914), 30 T.L.R. 387. 

* Nobody having to do with overseas t^e can afic^ to be 
ignorant of the law relating to c.i.f. contracts, least of all bankets 
providing credits for the Importation of goods. The student h 
advised to consult Cotlet'a on C.i.f. Contracts (Pitman), snd £d. 

* Fbr the fuUer discussion of documents of title as a banker'! 
aecullty. aee Chapter XI. 

' SBtTk*LamafBanktrs‘ComnurtialCndits.bfH.C.Gvttuidta. 
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The procedure used for a documentary letter of 
credit varies somewhat frcrni case to case. In the first 
I^ace, however, the terms of the credit must be arranged 
between the banker and his customer, the buyer. It 
is important that these should be clear, although if 
there is an ambiguity and the banker reasonably follows 
a course which turns out to be contrary to his customer’s 
wishes the rule in Ireland v. Livingstone^ will protect 
him. In order that there may be no difficulty, however, 
the bank will usually furnish the customer with a 
printed form of application for the issue of the credit, 
and it is desirable that this form should be used in all 
cases as it will have been carefully drafted. Having 
obtained his instructions, the banker must follow 
them precisely, for if he fails to do so he will have no 
right to debit his customer with any sums which he may 
pay away under the credit. As Professor Ciutteridge 
sa5rs;* "It is the duty of the banker to scrutinise 
the documents tendered to him by the beneficiary 
under the credit and to check them carefully with the 
instructions which he has received from his customer. 
Any default in this respect will debar the banker from 
claiming reimbursement by the customer of any amount 
which may be paid against the documents, and will 
also cause him to forfeit his right to remuneration.” 

nXUSTBATKW. lOOTT t>. BABOLATB BABK* 

The defendant bank was instructed to open a credit 
under which drafts were to be honoured against documents 
including "an approved insurance policy.” The documents 
which were tendered included a certificate by an American 
insurance company to the effect that a policy had been 
issued, but giving no details as to its terms. The bank 
rejected this certificate as being a bad tender, and it was 
that they were entitled to do so. Had they accepted it 
their customer would have been entitled to have refused 
to pay.* 

* Seep. 72, amU. • Op. cit., p. 55. 

* [1923] 2 K.B.t 

* Compare also National Bank of*South Africa v. Banco Jialiana 
4 i Soomto and Amkold Bros. &■ Co. (1922), 10 U.L.R. 332, where 
the credit called for acceptance against delivery orders, a^ it was 
hdd fliat the bank was justified m refusing the tender of the bill 
of lading. 
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The next step is for the banker to advise the sdler 
of the opening of the credit ; this may be done directly 
by a letter notifying the seller, or Uirough the inter- 
mediary of the banker's correspondent in the seller’s 
country or even by giving to the buyer himself a letter 
which he may send to the seller.^ Whichever method 
be adopted, the advice takes the form of a letter 
which sets out the terms of the credit and deals with 
the following among other matters: {a) the amount 
of the credit; {b) how it is to be operated — this 
may be by the drawing of bills of exchange for 
acceptance by the banker, but the letter must state 
at what period from sight such bills are to be paid or 
otherwise deal with the maturity of the bills. A date 
beyond which the credit will not be effective will also 
be stated ; (c) the documents which must be tendered 
with the bill of exchange when it is presented for 
acceptance will then be set out and will commonly 
include invoice, bill of lading, and policy of insurance, 
which are the typical documents under a c.i.f. contract, 
possibly in addition such other documents as a certi- 
ficate of origin or a consular certificate. If the sale has 
been made on c.i.f. tenns, it is particularly important for 
the banker to make sure that the bill of lading is in the 
form "shipped" and not "received for shipment,” and 
that he gets a proper policy of insurance and not simply 
a certificate that the goods are insured under some 
floating policy. There is still a controversy over these 
matters which cannot be discussed here, but the general 
opinion seems to favour the view expressed above, 
so that the banker cannot safely accept tender of a 
'• received for shipment ” bill of lading or a certificate of 
insurance unless his customer has instructed him to 
do so, or possibly where there is a well-established 
custom of the particular branch of trade which is in 
question to accept such documents as good tender 
under c.i.f. contracts.* (rf) The t}rpe of cargo, price, 

> See precedent in Appendix II. 

* See per McsCanlie, j.. in Diamond AlkaU Co. v. Bowrgtois, [isax] 
jK.B. 443 ; Gntteri^e, op. cit.. Ch. V : Goiteiii, op. cit., pp. 44-7. 
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ports of shipment and discharge, and period within 
which shipment has to be made will a^ be stated. 
Having received this letter, the seller can safely ship 
his cargo provided he observes the conditions on which 
it is granted, and, having done so, he will have no 
difficulty in discounting with his own bank the drafts 
which he draws on the buyer’s bank for the price of 
his goods. 

It remains to consider the position which arises when 
the documents are presented to the banker issuing 
the credit. According to the terms of the agreement 
between himself and his customer, the banker will 
either pay cash (cash credit) or accept a draft drawn 
by the seller (credit under acceptance). In either 
event, the banker will be careful before paying or 
giving his acceptance to make sure that the documents 
are in order. ‘ 

Assuming that the documents are in order and are 
taken up by the banker, the next question is how to 
enable the importing customer to handle the goods. 
He will, as a rule, desire to stdl them off in parcels, but 
they cannot be obtained and delivered to sub-purchasers 
so long as the bank retains the documents. Moreover, 
the customer cannot obtain the funds to reimburse 
the banker against his payment or acceptance made 
or given on his behalf until he has obtained payment 
from his own purchasers, and these will not pay until 
after they have received the goods. This difficulty 
may be got over by the issue of delivery orders on the 
warehouse where the goods have been placed issued 
by the bank to the purchasers against payment *by 
the latter. This, however, involves the bank taking a 
somewhat active part in the transaction and is disliked 
by customers. Where the customer is entirely trust- 
worthy, it is usual for the bank to hand over to him 
the documents of title so as to enable him to obtain 
possession of the goods and to dispose of them in the 
ordinary way of business. It does not thereby cease to 
be pledgee. 


PmmttmMt 
o( documeaU 


Handling 
of good« 


' See p. 309, 
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A railway receipt, which in Indi* is a docoment of title to 
goods, was pledg^ by merchants with bankers as security 
for a loan. The bank afterwards handed the document 
back to the pledgor in order to enable him to collect the 
goods, and place them in a warehouse on the bank's behalf. 
The pledgee afterwards became bankrupt, and his assignee 
claimed the goods from the warehouse. 

Held (by the Privy Council) : That the bank had not, by 
handing the receipt over to the pledgor, given up their 
pledge, and that as the assignee in bankruptcy took over no 
more than the pledgor's title, the bank were entitled to 
realise their security as against him. 


In this event, however, the customer gives to the 
bank a form of receipt known as a "trust receipt” 
by which he undertakes to hold the documents and 
eventually the proceeds of sale in trust for the bank.* 

This procedure clearly requires that the bank should 
repose confidence in the customer, since, if the latter 
is fraudulently minded, he is put in a position to dis- 
pose of the goods and pocket the proceeds, while the 
bona fide purchaser takes the goods free of claims by the 
bank. It is not unusual, therefore, for the banker to 
safeguard his position by obtaining at the outset from 
the customer a general letter of hypothecation,* by 
which all the customer’s property which is or may at 
any time be in the possession of the bank becomes 
pledged as a continuing security for money due or 
which may become due from the customer to the 
banker. 

Documentary letters of credit fall into two divisions — 

(1) Unconfirmed or revocable letters ; and 

(2) confirmed or irrevocable letters. 

These terms to some extent explain themselves. An 
unconfirmed credit is one which can be revoked at any 
time before the drafts drawn \mder it have actually 
been accepted. i.e. the seller on presenting documents 
and draft is liable to be pet with a refusal on the part 


* [» 935 l A.C. 55. 

* As to this, see p. 236 and Appendix II, p. 339. 
y AstoUieineaaiagoftiiista^saep. 237. 
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of tbB bank to take ap the documents or accept the 
draft, althou^ in practice it is the custom of the 
banks to notify sellers as soon as such credits are 
withdrawn. Payments by agents made before advice 
of cancellation has reached them must be honoured by 
issuing banks. 

nXiriCBATXOV. OAPI AIBUTOS OO. *. LLOYDS BAlfK> 

S. A F., ot Warsaw, desired to buy from the ptaintifis 
some asbestos sheets. They instructed Lloyds Bank to 
open a credit in their favour. On 14th June, 1910, the 
bank wrote to the plaintiffs informing them that a credit 
for /t62o had been opened in their favour and could be made 
available by sight drafts accom|>anied by an invoice for the 
goods. The letter concluded "This is merely an advice of 
the opening of the credit and is not a confirmation of the 
same.” On 30th of July, 1920, the plaintiffs shipjicd part of 
their goods and the draft was accepted. On the 4th of 
August the defendants were instructed by their customers 
to withdraw the credit, but they failed to inform the plain- 
tiffs of this although they admitted that it was their 
practice to do so. On the 30th of September the plaintiffs 
shipjied the remainder of the g(x>ds and thereafter pre- 
sented their draft with documents attached. The de- 
fendants refused to accept it and it was held that they were 
entitled to do so in view of the fact that the credit was 
unconfirmed. 

In the case of unconfirmed credits, the right of 
cancellation usually appears in express terms at the 
foot of the letter, but though the contrary opinion has 
been advanced, this does not appear to be essential- 
It is obvious that an unconfirmed credit is from 
the seller’s point of view a very unsatisfactory method 
of finance; as was said by Bailhache, J., "an uncon- 
firmed credit is practically worthless.’’* Should he 
become involved in any ^spute with his buyer or 
even if it becomes inconvenient to the latter to pay, 
e.g. owing to a fall in prices, the banker may receive 
instructions to refuse the seller’s drafts. Again, should 
the buyer become insolvent, ^ banker will naturally 
refuse to accept the drafts, and the seller who may have 
sltii^>ed the goods will be unable to obtain payment 

* {1931] W.N. 374. * See cue just illustrated. 
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of the {Nice. This type of credit has indeed been largdy 
superseded by the conhrnied or irrevocable credit. 

A conhim^ credit is considered as irrevocable by 
the banker, ‘ i.e. he cannot withdraw it without the 
consent of the beneficiary even if his customer the 
buyer requires him to do so. 

ILLUSTBATIOII. ITBQnBART LUDSAT p. KAtTEBV BAIK* 

The plaintitfii sold certain machinery to B. J. M. to be 
shipped to Calcutta. The buyers opened “a confirmed and 
irrevocable credit" in favour of the plaintiffs with the 
defendant bank. The contract of sale containcKl a term 
providing that in certain events the price ptayablc for the 
machinery should be altered. After two shipments had 
l>cen made, and paid fur tinder the credit, a duspute arose 
as to whether the price of a third shipment should not be 
altered, and the buyers instructed the defendants not to 
take up the documents or honour the plaintifi’s drafts. 
These instructions were carried out, but it was held that 
the defendants could not lawfully revoke the credit, and 
they were therefore liable to pay damages to the plaintiffs. 

It is as yet, however, far from clear as to when the 
irrevocability of a confirmed credit arises. A well- 
known bank informs its customers that "once a con- 
firmed credit is op)ened and advised to the beneficiary 
it cannot be cancelled before the expiry date," and 
this is the commonly held opinion. It is assumed that 
"advise to the beneficiary” means actually bring to 
his notice and that a letter of credit advised in writing 
could be effectively cancelled by cable at any time 
before it reached the beneficiary. In the absence of 
authority, it must indeed be considered doubtful in 
law whether the credit becomes irrevocable by the 
mere receipt of the letter though, as will be shown, the 
contract between seller and buyer may perhaps ensure 
irrevocability at this stage. If the letter of credit is 
to be regarded as an offer of a contract made by the 
banker to the beneficiary, and the inclination of our 

^ The words ‘'confirmed'' and " irrevocable” used in this con- 
nection are usually considered by lawyers to mean the same thing : 
see the C^bart Lecture ior 1936 by C. T. Le Qnesne {Journal of (m 
InOiMt ^ Banktrs, Vol. 57, p. 139). Bankers do not agree; see 
a note at ibid., p. agj. The potion is otherwise in the U.S.A. 

* {193s] 1 K.B. 318. 
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Courts scans to be to adopt this view, there can be no 
binding contract until it is accepted.^ This, however, 
is clearly a case where the offeror expects an acceptance 
by conduct, and does not look for any communication 
of the fact of acceptance. What then is to be regarded 
as an acceptance for this purpose? It would appear to 
be constituted by any act on the part of the beneficiary 
which is taken on the basis of the credit, such as the 
shipment of goods ; or possibly indeed any event which 
brings him under a legal obligation to the banker’s 
customer, i.e. the buyer. If, as may be the case, the 
contract of sale is made subject to the receipt by the 
seller of a letter of credit from the buyer’s banker, the 
mere receipt of the letter w'ould perhaps effect a binding 
contract of sale and the credit might be held irrevocable 
as from that time.* 

It is clear that the banker under a confirmed credit 
is not justified in a refusal to accept drafts drawn 
under it by the fact that the beneficiary has been 
guilty of a breach of contract towards his customer.* 
Indeed nothing except a failure to comply with some 
term of the letter of credit would appear to excuse such 
a course. 

The holders of the bank’s acceptances given under 
the letter of credit have no rights over against the 
documents held by the bank as security even though 
these drafts are on their face expressed to be drawn 
in respect of a specific consignment and were attached 
to the bills of lading in question. Various attempts 
have been made to establish the contrary, either by 
claiming that the bank was a trustee for the bill 
holders^ or that there was some sort of implied lien or 
charge on the documents for the proceeds of their sale. 


* See Gatteridge, op. cit., p. 19, where the difficulties of the ofier 
and acceptance theory are pointed out. 

* The legal theory of the confirmed credit has not yet satisfactorily 
been worked out, and in the absence of authority the above state- 
ment of the law is to be regarded af tentative. In particular the 
question of consideration gives rise to difficulty. 

* Sm Urquhart Lindsay v. EasUrn Bank, snpra, and SeoU v. 
Barclays Bank, supra, per Scrutton, L.J.. p. 14. 

* Basssur v. Johnston (1871), L.R. 5 H.L. 157. 
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bat withoot success, as in parte Dever.^ II both 
banker and drawer become t^krupt, however, a 
holder of the former’s acceptances might beanne 
entitled to the documents under the bankruptcy 
rule established in Ex parte Waring,* ^^ch is desig^ied, 
on the bankruptcy of two persons both liable on a 
negotiable instrument, to prevent one of them from 
obtaining the benefit of a security when he cannot 
discharge the obligation in respect of which the security 
came into his possession.* 

A confirmed credit is usually expressed to be such, 
or to be irrevocable, on its face, but any terms which 
indicate that the banker accepts an unequivocal obli- 
gation to honour drafts will be sufficient. Owing to 
the fact that this type of credit cannot be revoked, it 
is very necessary that a date be fixed for its expiry, 
and this usually appears prominently upon the letter. 
In the absence of such a cancelling date, it is considered 
that the credit expires within a rea.sonable time from 
notification to the beneficiary of its having been 
opened unless, of course, he has in the meantime 
acted on it. 

In Urquhart Lindsay v. Eastern Bank* the important 
question of how much damages a bank must pay if 
otcndit it wrongly dishonours drafts drawn under a credit was 
discussed. It was argued for the bank that, since by 
English law failure to pay a debt does not sound in 
damages, they could not be liable for more than the 
amount of the drafts in question, less an allowance 
for the value of the documents which should have 
been taken up. While for the sellers it was contended 
that the bank’s failure to take up the draft amounted 
to a repudiation of the contract as a whole, and that 
damages must be assessed on that basis. The latter 
was the view taken by the Court.* It is clear, however, 
that each case must be considered on its merits, and 

* (1884), 13Q.B.D. 766. 

» (1815), 19 Ves, 345. 

* Son 

* See at p. 323. 
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if tbe evidence shows that the breach of contract by 
the bank is confined to one particular draft or other- 
wise indicates that there was no intention to repudiate 
damages will not be recoverable.^ 

The machinery of the banker’s documentary credit b S' 
susceptible of development and extension, and the 
legal rules governing it are likely to remain fluid for 
some time. "Revolving credits" have l>ecn known 
for many years though not yet judicially defined.* 
More recently "anticipatory letters of credit" have 
come into use in certain of the British Dominions, 
notably Australia and South Africa. The object of 
these b to enable a seller, who has to obtain the goods 
with which to implement a contract of sale, to pay for 
them. This means that the bank has to provide the 
finance before documents of title are obtainable, and 
thb b achieved by enabling the seller to draw on the 
bank against the production of dfKurnents evidencing 
the actual existence of the goods which are the subject- 
matter of the sale, e.g. certificates for goods issued by 
a warehouseman. It is obvious that this type of security 
is much less satisfactory than the normal documentary 
letter of credit.* 

A point of fundamentad importance is that the 
documentary credit affords an elastic method of making 
advances covered by easily handled security in the 
shape of documents. This aspect of the matter is 
discussed in Chapter XI. 

V. INVESTMENTS 

For a long time past bankers have assisted their 
customers in connection with investments. .\t first this 
service was concerned with carrying out specific in- 
structions concerning the purchase or sale of stocks, 
shares, or other securities. Since the bonds, certificates, 

* Cf. Prehn v. Royal Bank of Liverpool (1870), L.R. 5 Ex. 9a. 

* Their character was discussed sn Nordskog v. Nalional Bank 
(1922), 10 U.L.R. 632 — see the evidence of the manager of Uoyds 
Bank given therein. 

* South African Reserve Bank v. M. Samuel &■ Co., Ltd. (i93i)> 
40 L1.L.R. 291. 

It— (I-S44S) 
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or other documents connected with the title to such 
property were frequently deposited with the banker for 
safe custody, it was a considerable convenience that 
he should undertake this work, but the scope of such 
business did not extend beyond carrying out the 
specific instructions of the customer. It was said in 
1854^ that “it is not within the scope of the business of 
bankers to seek or make investments generally for 
their customers.” 

As a general statement of the law, this no doubt still 
holds good, and the banker has no general implied 
authority to invest his customer’s money at his dis- 
cretion. There would appear to be no reason, however, 
why money should not be expressly entrusted to a 
banker for tliis purpose, in which event it woiild be 
his duty to exercise his best skill and judgment over 
the selection of securities.® 

Since 1854, however, there can be no question but 
that it lias become a common practice for customers 
to seek and receive the advice of their bankers as to 
suitable investments. Sometimes the bank manager 
accepts the responsibility of expressing his own views 
as to suitable investment, at other times the opinion 
of the bank's stockbroker is taken. When it is made 
clear to the customer that the advice is that of the 
stockbroker, it would not appear that the bank can be 
under any responsibility other than to exercise care in 
the choice of a reputable broker. When the manager 
gives his opinion, the question may arise as to whether 
the bank is responsible for it. On the one side it could 
hardly be suggested that there was any undertaking 
or warranty by the bank that their servant’s advice 
should be good. Putting the case at its highest against 
the banker, he would be responsible only for fraud or 
negligence by his manager. On the other hand, it has 

' Bishop V. CouHiess of Jersey (1854}, 2 Drew. 143 at p. 163. 

* The nearest authority lor pus propositioQ appears to be IVitson 
V. United Counties Bank, [1920] A.C. 102, where the defradant 
bank undertook to look ait^ the plaintiff’s business for him while 
he was on War Service, and were held liable for their negligent 
managunent ; but see Paget’s criticism of this case, op. cit., p. 73. 
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been considered that advising as to investments is 
outside the scope of banking business altogether,^ and 
if this be a correct view of the law the manager could 
not have had authority to give advice and the banker 
could not be responsible for the advice given. In the 
Banhwry Case, however, no evidence was given as to 
the practice of bankers in this connection, anti in the 
present %vriter’s view too much weight should not be 
attached to Lord Shaw’s dictum. If, as seem.s jjrobable, 
evidence can be adduced to show that bankers often 
do afford this typ>e of service, it seems impos-sible to re- 
sist the conclusion that it has become part of banking 
business and that bankers are therefore responsible for 
the advice given by their respxjnsible servants. More- 
over, it is certainly an important pjoint that orders for 
the purchase and sale of stocks and shares are fre- 
quently put through their bankers by custiimers, and 
it is then the common practice of the banker to sivare 
the broker’s commission as his remuneration, lliis 
question must therefore be regarded as uncovered by 
authoritative decision, and is one of the few major 
questions in banking law which are still open. 

^ Cl. per Lord Shaw in Banhury v. Bank oj Montreal, [191SI A.C. 625 . 
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I. GENERAL CONSIDERATIONS 

Bankkks borrow in order to lend again. Every money- 
lender must have a lively regard to the chances of 
obtaining repayment, and from the earliest times he 
has seldom l^en content to rely upon the mere obliga- 
tion of the borrower to repay, but has demanded some 
more tangible security to which he could have recourse 
in the event of a failure by the borrower to fulfil his 
^ obligations. Unless buttressed by such security, the 
business of money lending is very speculative, and can 
only be carried on on a basis of charging interest so 
high that it could hardly serve the ordinary require- 
* ments of commerce and industry. Although the banker 
may from time to time allow a good and substantial 
customer a considerable unsecured overdraft for a 
short period, such a policy must be regarded as excep- 
tional, and ordinarily he must see that his advances are 
^wellxovered. This has become increasingly so with the 
growing size of the banks. The old private banker 
knew his customers and their businesses more inti- 
mately than is possible for a branch manager, while 
clearly in a large administration such as that of a 
modem banking company, the discretion entrusted to 
local agents must be limited in extent, and exercised 
according to rules laid down at headquarters. All this 
adds emphasis to the importance of security in present- 
day banking. 

Whenever security is offered there are two quite 
different questions to be considered ; the one ec onomi c, 
involving a forecast of the market value of the security 
at the time when realisation may have to take place ; 
the other J'^al, involving such matters as the validity 
of the security, possibilities of def^isance, difficulties 
of enlmcement. and other like pnoblems. Although 
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these questions are different, juid it is only with the 
latter that we are here called upon to deal, the two 
matters are to some extent bound up, in that the banker 
must consider them both at the same time, and in 
connection with each other when forming his decision 
as to whether to accept a given security. The legal 
aspects of the matter involve a generalised knowledge 
of a very wide kind, such as can hardly be more than 
indicated in an elementary work. To take one example 
only, what are called Stock Exchange securities are 
frequently offered as security. These consist chiefly 
of bonds, debentures, government stocks, or stock or p ^ Bnitt 
shares in limited trading companies. It is obviously 
imf>ossible to assess the difference in value, from a 
legal point of view, between debentures and shares, or 
between preference and ordinary shares, without some 
knowledge of company law. While an attempt will be 
made in the following pages to set out the general legal 
considerations which are relevant to the principal types 
of security, the student is strongly recommended to 
consult an elementary textbook on such subjects as 
company law and land law (for mortgages). 

Before proceeding to a detailed discussion, it is ch«ng» in 

A ■ a bCWTOWP® B 

necessary to pouit out one matter of a general char- 
acter which needs to be borne in mind in connection 
with all types of security. This js the possible occur- 
rence of an alteration of the legal character of the 
bpETOwer, which may result in a termination of the 
original contract between the banker and his borrowing 
customer. It has already been pointed out^ that when 
the composition of a partnership alters, as by the death 
of one of the members, the original firm ceases to 
exist. It is obvious, therefore, that any security given 
by the old firm will not be available to cover the borrow- 
ings of the new. In the same way, the voluntary 
liquidation of a limited company in order that its 
business may be carried on by another company 
constituted upon a broader basis terminates the 
miginal contract with the banker, and requires a new 
* See p. 184, aMt*. 
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arrangement^ To laymen such alterations do not 
appear to be of such a vital character as they do to 
lawyers, and they are apt to continue their business 
relation as if nothing had happened. This may, how- 
ever, lead to considerable legal difficulty. 

II. LIENS AND PLEDGES 
Liens and pledges are in theory quite distinct, but 
the banker's lien is peculiar in that it is in the nature 
of a pledge, and it is therefore considered advisable to 
deal with the two matters in the same section. 

A lien arises when a person having the possession of 
another's goods or securities is entitled to retain such 
posse.ssion until the owner discharges a debt owing to 
him. Liens are of two kinds, particular and general. 
A particular lien gives the right to retain possession 
only to secure payment of money owing in respect of 
the particular property over which the lien is exercised, 
a g(^ example being the carrier’s lien for his freight. 
A general lien gives the right to retain possession until 
the whole balance of the account owing is paid. The 
banker’s lien is a general lien existing by mercantile 
custom, and is binding ujx>n the customer whether he 
knows of it or not.^ The value of the lien as compared 
with other types of security is that it arises from events 
and without any express contract with the customer. 
It may, for example, prove of great value where security 
given in some other way has depreciated to a value 
less than the amount of the debt. 

The term "lien" is a popular one with the business 
community, and is often used with a wider significance 
than is legally justifiable. For example, the banker 
is commonly said to have a lien upon a balance in one 
account against a debit showing in another. A lien, 
however, can properly exist only in respect of some- 
thing tsmgible, and while judicial authority is not 
wanting for this use of Ae word,* it has been much 

> Brandtto v. Banutt (1846), 12 Q. & F. 787. 

* See Mism v. Currie (t8y6). x App. Cas. 534. 
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criticised by text-writers.* What dearly does exist in 
such a case is a right of set-ofi which is effected by 
combining the two accounts,* and the fact that this 
is miscalled a lien is not perhaps of much practical 
importance. It should perhaps be added that this right 
of set-off applies to all moneys of the customer in the 
banker’s hands except those which have been paid to 
him for some purp>ose inconsistent with such a right, 
e.g. to purchase shares on the customer's behalf where 
one of the accounts is known to be a trust account, or 
apparently if they are of a different character as where 
one is a current and the other a loan account.* The 
banker has clearly no right to transfer assets from one 
account to another without the customer’s permission ; 
the right of combination can only arise when one 
account is in debit, and even then in the absence 
of insolvency it is perhaps necessary that he should 
give notice of his intention. Some writers consider 
that all outstanding cheques must be paid before 
combination,* but there is no authority for this 
view. 

A pledge occurs when goods or securities are 
deposited with the creditor on the condition that 
if the debt is repaid in due course, the subject-matter 
of the pledge will be redelivered to the debtor, while, 
if it is not so repaid, the subject-matter may be sold 
by the creditor who may recoup himself out of the 
proceeds of sale. A pledge may, of course, be con- 
stituted over property already in the f>ossession of the 
creditor. It is often expressly agreed between banker 
and customer that the former is to have a lien over 
securities of the latter in his possession to cover an 
overdraft. This is really an agreement for a pledge, 

* See Hart, op. cU., p. 8.48, and Paget, op. cit., p. 358. 

* See p. 67, ante. 

* Garnett v. M'Kewan (1872), L.R. 8 Ex. 10 is against thia, aJso 
Mutton V. Peat, [1900] a Ch. 79, but more recent cases, as Buckingham 
V. London and Mi 4 land Bank ((B95), 12 T.L.R. 70, and Greenh^k v. 
Union BatUt of lAancheeter, [1924] a K.B. 153 support it. It is snb- 
niitted that t^ real question is one of the intention which the 
second acconnt was opened and was that intentioB Mifficiently made 
known to the banW ; see Hart, op. cit., p. 309. 

* See TlKiaiaa, Banker and Customer, 4tb Ed., p.233. 
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though the use of the term "lien” is here agun in- 
veterate.* 

Normally a right of lien is a right to retain possesaon 
only and doe$ not carry with it a right of sale. In this 
it is clearly inferior to a pledge, but the banker's lien 
is exceptional in this respect and carries with it the 
valuable right of sale and recoupment. It has indeed 
been neatly defined as an “implied pledge.”* It would 
appear that in such a case notice should be given to 
the customer of the intention to realise the securities. 

The lien does not attach to every conceivable kind 
of property of the customer which may be in the hands 
of the banker, and the most difficult question which 
ari.ses in this connection is as to the types of property 
over which the banker is entitled to claim it. The 
principle of the lien being that of an implied pledge 
it can attach only to such property an the customer 
by implication agrees that it shall. But decisions 
depending upon implications are notoriously apt to 
conflict, for one judge will draw an inference where 
another will refuse to do so. There appears also to be 
a presumption in favour of the existence of the lien — 
as was said in Brandao v. Barnett? the lien exists 
“unless there be an express contract, or circumstances 
which show an implied contract inconsistent with 
lien.” 

Cases where there is an express contract do not cause 
difficulty but are unlikely to be common. The trouble 
begins when the customer against whose property the 
lien is claimed asserts that the circumstances show 
that his intention was that there should be no hen. 
Broadly speaking, two types of consideration arise 
in these cases;* (a) where the property in question 
is of such a type that one would not expect it to form 
the subject-matter of an implied pledge ; (6) where the 
circumstances under which the prepay came under 

* See e.g. BiUa ol Exchange Act, i88», s. 27 (3). 

* Brtmimo v. BmrmtU, supra, at p. 806. 

* (*846), 12 a A F., 787. 

* fWpw Kay, J., ia v. McLachUm (1683), *3 CI1.D. 330 at 
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the banker’s control suggest that the custcyner did not 
intend him to have a lien. 

According to Hart.* it cannot be said with certainty 
that the lien attaches to anything except negotiable 
securities. Paget’s opinion .* expressed in somewhat 
more general terms, is perhaps to the same effect. He 
thinks "that the lien attaches to such securities as a 
banker ordinarily deals with for his customer otherwise 
than for safe custody.” In Misa v. Currie^ Ix>rd 
Hatherley treats the lien as applying to all documents 
deposited with a banker, but this is clearly too widely 
stated. He was prepared, however, to hold that it 
applied to an authority to collect a debt. In a number 
of cases where bankers have claimed liens to title 
deeds,* insurance policies, etc., the claim ha.s been 
rejected not on the ground that such instruments are 
not susceptible to lien but under head (6), i.e. incon- 
sistency of purpose. The lien therefore appears to be 
confined to documents but it is not possible to say 
with certainty that any particular class of documents is 
excluded. There appears, however, to be no case where 
the lien has been held to attach to documents which do 
not fall into the class of negotiable or quasi negotiable 
securities. It is suggested therefore that (a) such 
instruments as title deeds to property in land and 
chattels, are instances of property coming under the 
first head. Bankers do not normally deal in .such types 
of property unless under the express terms of some 
contract. When such property belonging to a customer 
is found in the possession of his banker, it will usually 
be held that it has been deposited for safe custody, 
and a lien will therefore equally be negatived under 
(&), for here the purpose of safe custody is clearly 
inconsistent with lien. This head, however, may 
give rfee to difficulty, and the reasoning to be 
applied here may perhaps be best seen by looking 
at examples. 


1 

t 

4 


cU., p. 844, ttq, 
rt/.. p. 357- 

876] i App. Caa* 554, at., p. 5^7* 

I Wyld 0 V. (X864). 53 51- 
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All cases of deposit for safe custody even of instnunents 
of a negotiable character to which the lien would normally 
attach are clearly inconsistent with lien. 

An interesting question ha.s been raised and discussed* 
as to the position when bonds with coupons are lodged 
with the banker who when interest or dividends become 
payable presents the coupons and receives payment 
on his customer’s behalf. Does the lien attach, and 
if so how far in such a case? ThLs question must be 
answeretl by a])plying the principle already enunciated. 
In such a case the bond itself is not required for the 
purpose of obtaining the interest, and is, moreover, 
usually in the form of a negotiable security.* It may 
be presumed, in the absence of anything to the contrary, 
to have been left with the bank for purposes of safe 
custody. The position as to the coupons is perhajjs 
rather more difficult. Although there is no decision 
on the point, these would appear also to be negotiable. 
In cases where the whole sheet is left with the bank 
together with the bond itself, it is suggested that here 
again the implication is safe custody, and that this 
is so even if the banker is left to cut off and present 
the coupons, for this may be regarded as a convenience 
to save the customer the trouble of coming to the bank 
to cut off coupons every time payment is due.* As 
soon as the coupon is cut off, however, by the bank^ 
for the purpose of collection, then it is no longer held 
for safe custody and the lien attaches. Even stronger 
against the implication of lien is the case where the 
' customer keeps share certificates at his bank, and the 
fact that he instructs the companies in which he holds 
the shares to pay his dividends directly to the bank 
would not appear to affect the matter.* 

* See Paget, op. cii., p. 357, et seq. 

* Cf. Btdttuutaltmd Explomtion Co. v. London Trading BanM, 
[1808] a Q.B. 658. 

* Paget does not agree with this view, and thinks that the fact 
thM the banker removes the coapons makes the diffierenoe. 

* See QnasHons qm Banking PraOica. yik Ed., p. 1097. 
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Where the coatomo' pays io money to his account for 
the express purpose of enabling the banker to discharge 
some obligation incurred on his behalf, as for the payment 
of the price of shares bought for him the intention is clearly 
that there should be no lieu. 

nXDSTBATIOK m. BRANDAO r. BABNETT 

The plaintiff's agent "hatl an account with the defendant 
bankers. It was the agent’s duty to purchase exchequer 
bills for the plaintiff, collect the interest, and, when neces- 
sary, get the hills changed lor others. He kept them in a 
tin box at the defendants' bank, and on the occasion which 
led to the action he took certain of the bills out of the box 
and handed them to the defendants, requesting them to 
collect the interest due and change them for others. While 
they were still in the hands of the defendants, the agent 
was made liankrupt, and as his account was overdrawn 
the defendants claimed a lien over the bills in (|nestK)n. 

Held : There was no lien. The implication was that the 
bills had been entrusted to the defendants for the express 
purpose of changing them, after which, .is the defcndairts 
knew, the new- hills would have gone t>ack into the tin l>ox. 

ILLUSTBATIOH IV 

Cases where the lien ordinarily attaches are those where 
bills, cheques or notes arc paid into his liank by a customer 
to be collected and credited to his account, liven here, 
however, the lien does not necessarily attach, for the cir- 
cumstances may show that the money collected was ear- 
marked for a particular purpose which is inconsistent with 
lien. An example would be where the customer has accepted 
a bill domiciled at bis bank, and then pays in cheques to 
the amount in question for the purpose of providing the 
banker with funds to meet the acceptance. 

Normally, when a lien exists at common law, it 
applies whether or not the property over which it is 
claimed belongs to the person who owes the money. 
It is doubtful whether this is true of the banker's lien. 
According to Paget* “it must now be taken that the 
general lien extends only to the customer’s own 

^ (1S46), 12 O. A F., 787. 

* Op. eii., p. 359— ^the case cited Cuthberi v. Robarts Lubbock, [1909] 
2 Ok. 326 is not a decision snpportisg this view, tbongh it contains a 
dictam by Coaea* Hwdy. BLR., to that effect. ; see p. 333. 
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securities/' .This would mean that if a customer paid 
in instruments which he had stolen, or which he hdd 
in a fiduciary capacity, the banker would not be 
entitled to a lien on them. This seems questionable. 
Certainly if the securities are negotiate the lien should 
attach, if only on the basis that it involves an implied 
pledge, and the full doctrine of negotiability applies to 
pledges.* Moreover, this view if correct would have 
furnished a short answer to the claim of the defendant 
in Brandao v. Barnett. * 

Several cases have arisen where securities have been 
deposited with a banker to cover a particular advance, 
and when this has been repaid but the securities have 
remaiined in the possession of the banker, it has been 
a question whether a lien can be claimed over them to 
secure an overdraft on the general account. The 
answer again depends upon the circumstances of each 
particular case. If, for example, the customer had 
asked for the return of the securities, it would be clear 
that he did not intend that there should be a lien. On 
the other hand, if he had left them without any instruc- 
tions to the banker, the inference that he intended 
them to secure his general account could legitimately 
be drawn. 

From the point of view of banking law pledges, as 
distinguished from liens, arise by express agreement. 
Usually the same types of property are dealt with by 
pledge as are available to support a lien, but in addition 
chattel property can be made use of as security in thisir 
way. Bankers, however, have not the facilities for 
storing merchandise which an extensive use of this 
type of security would entail, while realisation might 
be difficult. Ai>art from goods of great intrinsic value, 
,such as jewellery, pledge of goods are not favoured. 
It is necessary, however, to notice here a type of 
security which is in effect an agreemrart to pledge, of 
which conriderable use is now being made. When the 
customer is obtaining regular finance from his banker 


tells ol Exchange Act. iSSa. a. aj 

Cited nt pr a aee partiadaady Lim Campixdl at p. 805. 
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by way of the acceptance by the latter of drafts drawn 
upcMi him by sellers of merchandise imported by the 
costomer, it is usual for the customer to make an agree- 
ment with the banker under which all property of his 
whicdi may from time to time come into the hands of 
the banker, or alternatively, specified property, is 
declared to be charged for the repayment of the amount 
of such acceptances. This agreement takes the form of 
a letter to the banker, signed by the customer, which is 
called a letter of lien or nf hyp'^theiratinn ^ {^i***"' 

Its effect is to pledge such property of the customer, 
falling within its terms, as is already in the banker’s 
hands, and provides that any such property afterwards 
coming into his hands shall be regarded as pledged. 
Alternatively the letter may be regarded as an agree- 
ment to charge.* There would appear to be an implied 
power of sale in the event of default, but the form of 
agreement commonly used confers an express power of 
s^e. 

The right of sale and recoupment is the same in the 
case of a pledge as in that of lien, i.e. it arises on default. 

Notice of the intention to sell must be given to the 
debtor so that he may have a final opportunity to 
discharge his debt. It is considered by Paget* that 
where securities pledged to secure a specific advance are 
sold leaving a surplus, the banker is entitled to retain 
this surplus against a debit on the general account by 
virtue of his general lien. In the writer’s opinion the 
authorities advanced in support of this opinion do not 
sustain it, and it must be considered as doubtful, fori 
it appears to conflict with the principle of intention! 
already discussed. 

The types of property usually given and taken in 
pledge are negotiable securities, and, to a lesser extent, 
documents of title to goods, particularly bills of lading, 
whkdi are, of course, y«tfsr-negotiable in character. 

^ For the meaning crif tbe e xp re a noa *' hypotbecati e m," aee p. 337. 

Tbe tnwt ncapt (see p. 236) is a doenment of similar operation. 

■ OficM Assiifme* of Madras v. MrreanHU Bank of India, [1933] 

A.C. 53. 

* Op, cUs, p. 396. 
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Froni the lei'al point of view, the negotiable instrument 
famishes an ideal security, for apart from the rare 
possibility of forgery, a boM fide holder for value takes 
a good title, and there is therefore no need to make 
inquiries and investigations. From the business point 
of view, this means that such instruments are easily 
realisable, provided the names upon them are good, 
which satisfies the banker's primary requirement of 
liquidity. When the instrument takes the form of a 
bearer debenture bond issued by an important cor- 
poration upon the security of substantial assets every 
imaginable requirement seems to be satisfied. 

The pledgee in these circumstances becomes a holder 
for value of the instmment to the extent of the sum 
which he has advanced.^ 

1LLU8TBATIOV. LONDON JOXITT STOCK BANK v. SZ1EIION8* 

The rcsptjndcnt S., who was plaintifl in the action, was 
the owner <.>f valuable negotiable bonds which were in the 
posiiession of a firm of stockbrokers for purposes of safe 
cu.stody only. A jiartner in the firm pledged the bonds 
with the appellant bank as security for an overdraft 
which he used for his own fraudulent purposes. He had 
no authority whatever from the respondent to deal with 
the bonds in question. 

//eld : The bank having acted m good faith, were en- 
titled to such part of the procc-eds of the bonds, which they 
had realised, as would reimburse the amount of their 
advance. Of the balance, they would be trustees for the 
respondent. 

Per Lord Herschell : "It is surely of the very essence of a 
negotiable instrument that you may treat the person in 
possession of it as having authority to deal with it, be he 
agent or otherwise, unless you know to the contrary, and 
are not comjjelled, in order to secure a good title to yourself, 
to inquire into the nature of his title, or the extent of his 
authority." 

In the case of bills or notes, the customer may either 
pledge instnunents of which he is already the holder 
or he may draw, make, accept, or otherwise make 

1 Cf. Bills of Exchange Act, 1883, s. 37 (3). 

* [1893] A.C. 301 . 
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himseU UaUe upon instruments spedallY created for 
the purpose of the pledge. 

As Chalmers points out,^ it is necessary to distinguish 
the discount of a bill,* from the pledge or deposit of it 
as security. In theory, the difference is obvious, for 
the discounter purchases the full property in the 
instrument, giving its face value less the amount of his 
discounting charge. This means that the discounting 
holder has the right to receive the full value of the 
instrument from those liable upon it without accounting 
in any way to his transferor, while his riglits dejxmd 
entirely upon the instrument, and he has no separate 
right of action for debt, a.s the pledgee lias. Thus if he 
fails to give necessary notices of dishonour he will lose 
his rights. The pledgee, on the other hand, holds the 
instrument simply as collateral security, which he may 
realise at his option, having the right to recover his 
debt by action if he chooses, whereupon he must, of 
course, surrender his security. 

It may not always be easy to distinguLsh between 
the two positions in practice, for it depends upon the 
intention of the parties which often has to be deduced 
from the circumstances, no light task when the evidence 
as may happen is conflicting. A useful test — it cannot 
be called more — is to see whether the instrument, if bill 
or note payable to order, bears the customer’s endorse- 
ment : if it does, it is probable that the intention was 
that the endorsee should take the full property, if not 
that it was a pledge. 

When a debtor pays his debt, he is entitled to have 
his securities returned, and the same rule must apply 
in the case of a pledge of securities — the contrary view 
apparently taken in Glasscock v. Balls^ seems to be 
based upon a misapprehension. One overwhelming 
reason for this is that the repayment of the debt does 
not of itself discharge the instrument in the hands of 

a holder in due course, so that a pledgee if entitled 

» 

* Op. cU., p. 103. 

* As to discountiog bills, see also Chapter VI, p. 113. swls. 

* (1890), 24 Q.B.D. 13. 
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to retain the jnstrument would be placed in the positum 
to commit a fraud upon the ex-debtor.* 

Strictly speaking, the only not-n^tiable securities 
which can be pledged are documents of title to goods. 
There have, however, been occasional instances of 
persons being estopped from denying the negotiability 
of instruments issu^ by them, or handled by them in 
such a way as to furnish a representation of negoti- 
ability.* These are rare, however, and it is unlikely 
that bankers will handle such instruments unless they 
are in fact treated as negotiable by the usage of the 
market as in Goodwin v. Robarts* 

When the securities pledged are not negotiable, the 
rule nemo dot quod non habet applies, and the pledgee 
cannot prima facie take a better title than the pledgor 
had himself, i.e. he takes subject to defects of title in 
his pledgor. This, of course, means some inquiry into 
title, or the taking of a definite risk. This risk is, 
however, considerably mitigated by the protection 
given to certain holders of such instruments by the 
Factors Act, 1889/ and The Sale of Goods Act, 1893.* 
While in the case of bills of lading, a bona fide holder 
for value, including, of course, a pledgee, at common 
law took the document free of the unpaid seller’s right 
of stopping the goods in transit.* This privilege was 
extended to other documents of title to goods by the 
Sale of Goods Act.’ 

The Factors Act, 1889, by Sect. 2 protects pledges 
by factors acting in the way of their business of docu- 
ments of title to goods which are in their possession 
with the consent of the owner, notwithstanding that 
they have no authority to pledge or act beyond their 
actual authority. A factor cannot, however, make an 


* See Glasscock 
perpetrated. 

* Ttw best case of this kind is the well-known Goodwin v. Robmrts 
(1875). 1 App, Cas. 476. 

* Snpra. 

* 3 * ft 53 Viet., c. 45, 

f S.47. 


V. Balls, supra, where a fraud of this type waS 


Mason (>787). a T.R. 65. 
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^ective fdedge under this section to secure debts 
already owing by him to the pledgee at* the time of 
the pledge, except in so far as he has himself some 
right or interest in them.* 

The Sale of Goods Act, 1893,* by Sect. 25 provides 
that when a person who has sold goods continues in 
possession of a document of title to them, e.g. a bill of 
lading, the delivery or transfer by that {)erson or by 
a factor acting for him of such document of title by 
way of pledge to a person acting in good faith and 
without knowledge of the previous sale is as effective 
as if the person making it had been expressly author- 
ised to do so by the owner. The section contains a 
similar provision validating unauthorised pledges of 
documents of title to goods by persons who have 
bought or agreed to buy goods and have thereupon 
obtained possession of documents of title to them. 

Except in cases of theft, which are rare if a document 
of title to goods goes out of its owner's hands, it will 
probably be either to a factor, in connection with a 
sale, or as a security, e.g. by pledge. It will be seen, 
therefore, that this type of security falls not far short 
of the negotiable instrument in legal value, while from 
a practical point of view in times of stable markets 
its liquidity is high. 

The bill of lading, which by virtue of its use in 
connection with bankers’ documentary credits,® is the 
document of title to goods most commonly pledged 
in this way involves numerous legal difficulties, the 
mastery of which requires considerable legal study. 
Only a few of the more important can be indicated here. 

Under the Bills of Lading Act, 1855,* the endorsee 
of a bill of lading to whom the property has passed 
under the endorsement, not only takes such property 
but becomes an assignee of the contract of carriage 
evidenced in the document. He may, therefore, become 

* Factors Act, 1889, s. 4; for a more detailed discussion of this 
impartant statute see Hart. op. cU.,^p. 925. et seq. 

* 56 4 57 Viet., c. 71. 

* See Copter X, pp. 209, et seq. 

* 18 4 19 Viet., c. III. 
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Habk to pay freight, denmrra^. and other charge 
It has been held, however, by the House of Lords that 
this applies only to an endorsee taking the full owner- 
ship, and not to a pledgee. 

XLLTrn&ATIOl. nWBLL V. BramOK* 

Gcxxls were shipped to Russia under a bill of lading 
making them deliverable to the shipper or assigns. The 
shipper pledged this document with the defendant, a 
banker, as security for a loan, endorsing to him the 
bill of lading.* The goods were .seized by the Russian 
Customs and sold to pay duty due on them, and the amount 
realised by the sale did not pay the duty owing. The 
defendant banker never presented his bill of lading, or 
took possession of the gcxxls. The shipcjwner, the plaintiff 
in the action, demanded his freight, which had not been 
paid, from the defendant, contending that under the Bills 
of Lading Act the obligation to pay the freight had passed 
to the defendant when he became endorsee of the bill of 
lading. 

Held : The defendant was not liable, for the obligations 
arising from the cxintract pass only to an endorsee who 
takes the full or general property in the bill of lading, and 
not to a person who like a pledgee takes only a special 
property. 

The value of this decision from the point of view of a 
pledgee, however, heis been to some extent detracted 
from by a later decision,® for it has been held that should 
the pledgee come under the necessity of presenting 
his bill of lading in order to enforce his security by 
obtaining piossession of the goods, he impliedly under- 
takes to fulfil the terms of the contract evidenced by it, 
and may thus become liable for freight, demurrage, and 
other charges independently of the Bills of Lading Act. 

nXirSTBATIOV. BRAjnDT t>. UVEBPOOL, BRAZIL, ABD 
PLATK 8TBAX BATiaATIOB fX>.* 

A quantity of zinc ashes was shipped in bags from an 
{> 1 % American port to Liverpool under a bill of lading in the 

^1884). 10 App. Cas. 74. 

* in the case of a bill of lading for delivery to a named person or 
assigns or order endorsement is necessary in order to put the pledgee 
in a positioa to obtain delivery cf the goods from the ship. 

* breadf v. Liverpool, Bratil and Plaie Steam Navigation Co., 

I K.B. 375. 

« SaOra. 
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CMPdinary form, which was afterwards {dedged with the 
plaintiff as security for a loan. Some of the bags got very 
wet and had to be removed during the voyage and recon- 
ditkmed. The ptaintifF presented his bill of lading and took 
possession of the goods at Liverpool. He tlien brought an 
action against the shipowners for damages for the delay in 
carrying out the contract and they counterclaimed for the 
cost of reconditioning the gcwHls. The defendants con- 
tended that the plaintiff as a pledgee was not an assignee 
of the contract under the liills of ].ading .\ct. 

Held : That as the plaintiff had taken delivery of the 
goods under the bill of lading he acquired the rights and 
obligations under the contract evidenced by it, and was 
entitled to damages for the delay, and mu.st pay for the 
reconditioning of the goods. 

Another possible source of danger to pledgees of 
bills of lading arises from the fact tliat they are issued 
in sets usually of three. It would be quite possible for 
a fraudulent shipper, therefore, to pledge each of the 
three copies in the set. The shipowner’s obligation 
is to deliver the goods to the first person who presents 
a bill of lading in proper order, so that the more tardy 
pledgees might find that their .security was worthless. 

niAfSTBATION. OLYK. KILLS & CO. v. EAST AHD WEST 
DfDIA DOCK 00.> 

A set of three bills of lading was is.sucd in respect of a 
consignment of goods shipped to London, and two ol these 
were sent to the consignee who pledged the first of them 
with the plaintiff bankers as security for a loan. The 
goods were afterwards discharged from the ship and placed 
in the defendant dock company's warehouse, subject to a 
stop for the freight which had not been forthcoming upon 
the arrival of the ship. The consignee presented his seciind 
copy of the bill of lading to the defendanhs and, on paying 
the freight, was given possession of the gocxls through a 
sub-purchaser to whom he had given delivery orders on 
the defendants. The plaintiffs, on discovering what had 
happened, sued the defendants for the conversion of their 
goods. 

Held: That the defendants, having delivered the goods 
bona fide and without knowledge of the transfer of the first 
bill of lading, had acted within their rights, and were not 
liable. 


» (i88a) 7 App. Ca». 39*. 
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Hus d^Btoulty can be easfly overaane by the {dedgee 
obtaining the complete set of bills, and this is now the 
usual practice. 

As has already been pointed out, the banker is not 
a merchant, and indeed the business of disposing of 
the goods is that of the customer. A method of enabling 
the latter to handle the documents without unduly 
impairing the banker’s security has had to be devised. 
This has been done by means of the trust receipt which 
is given by the customer in return for the custody of 
the documents.^ By the terms of the trust receipt,* 
the customer acknowledges that he has received from 
the banker the bill of lading and other relevant docu- 
ments which he undertakes to hold, as also the money 
received from the sale of the goods which they repre- 
sent, in trust for the banker. Such a document is not 
a bill of sale, and, should the customer become bank- 
rupt, the banker is a secured creditor. 


nXURBATIOH. RB DAVID ALLEITKB LTD.* 

The oompany pledged bills of lading with Barclays 
Bank to secure an overdraft. W'ben it was time to sell 
the goods represented by the bills of lading, the compiany 
in accordance with mercantile practice obtained the bills 
of lading from the bank on giving the usual trust receipt 
by which it was acknowledged that the bills of lading were 
received in trust for the bank and that the goods when 
received and the proceeds thereof when sold should be so 
held, and the proceeds remitted to the bank as the g^oods 
were realised. The company went into liquidation before 
seversd bills of lading bad been dealt with, and the question 
arose whether they were part of the assets. 

Held : The letter of trust was not a bill of sale, and in any 
event the bank retained its rights under the letter as 
pledgee. 


* Very often the banker sends the document to the customer with' 
an accompanying memorandum setting out the terms on which the 
customer is to hdd and use them. Such a memorandum is called a 
letter of hyi>othecation or letter of trust. The written acceptance of 
its ttnns the customer amonots to a trust receipt. See Appendix. 

* pee exaxn^e, p. 339, pod. 

3 Ch. SIX : see also OficuU Receiver of Madras v. Met- 
‘eamme Bm*. [1933] A.C. 33, and p. 212, amte. 
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Nor are the goods considered as being within the 
"order and disposition ’’ of the buyer witlUn the mean- 
ing of Sect. 38 of the Bankruptcy Act. 1914. under 
which the property of a third person in the hands of a 
bankrupt in connection with his trade or business may 
become divisible among his creditors.* Should the 
customer act in bad faith as by failing to pay over the 
receipts of a sale to the banker, or by pledging them 
with some other lender the banker ap}>ears to be un- 
protected, for such a pledge i.s governed by the Factors 
Act, 1889, and the pledgee takes a g(M)d title.* The 
modem trust receipt is a complicated ilocument, which 
has so far been very little before the Courts, and there 
are no doubt many matters in relation to it which still 
wait to be cleared up.* 

Pledge, as has been shown, dejxjiids u{)on possession 
passing to the pledgee. An owner remaining in jx^sses- 
sion cannot effectively pledge, though he may under- 
take to give up possession on demand. Such a promise 
to give possession as security is called a hypothecation, 
an expression defined by Hart* in this way. "Where 
property is charged with the amount of a debt, but 
neither ownership nor possession is passed to the 
creditor, it is said to be hypothecated.” Contracts of 
hypothecation werenot originally recognised by English 
law as conferring any rights other than those arising 
out of the bare contract, i.e. they conferred no security. 
A contract or letter of hypothecation appears now, 
however, to confer equitable rights over the property 
hypothecated, and is treated in the same way as a trust 
receipt, the two terms being sometimes used inter- 
changeably.® The terms of a hyjX)thecation should be 
evidenced by a written memorandum setting out the 
various obligations which the customer undertakes. 

‘ See case last cited, also Re Hamilton Young, [ 1905 ] * K.B. 77*. 

* Lloyds Bank v. Bank oj America, etc., [i937] ^ K.B. 631 

* See Gutteridge, Bankers' Commercial Credits, p. 75. 

* dt., p. 906. 

* Ine trnst rece ip t is given when the banker hands the doenments 
to the customer which is not really a hypothecation at all ; hypotbe- 
cation ia the strict sense would take place when the banker aid not 
receive the documents. 



tAW OV BAKKIWG 


It should be noticed that the tenn “hypotfaecaticm'’ 
has never bebome a term of art in English law, and is 
used by business people with a somewhat loose conno- 
tation, for instance the memorandum accompanjdng 
a pledge of documents of title to goods, by which the 
pledgor authorises the pledgee to dispose of the goods 
in the event of his failing to discharge his obligation 
is commonly called a letter of hypothecation.^ 

III. GUARANTEES 

A less tangible but very effective form of security 
is to obtain a guarantee of the loan or overdraft from 
some third party whose financial stability can be 
relied upon. Since the effectiveness of the guarantee 
depends upon the solvency of the surety,* the banker 
will often insist upon the provision of other security in 
support of the guarantee. Security by guarantee has 
two main aspects, the business and the legal. The 
business side of the matter is concerned with the con- 
tinued solvency of the surety, the legal side with the 
provision of an effective contract which will in all 
conceivable circumstances give the banker a good 
legal remedy against the surety. It must always be 
borne in mind in dealing with this subject that the 
law leans in favour of the guarantor, and that if the 
creditor oversteps in any way the letter of his contract 
he will usually find that his security has vanished. So 
much is this so that the bankers have felt obliged with 
the assistance of their legal advisers to work out elab- 
orate forms of contract.’ These vary but slightly from 
one bank to another, and if used with knowledge and 
understanding of the objects of the various clauses they 
furnish a fairly complete safeguard on the legal side 
of the business. The object, says Paget, is "to keep a 


1 See Minty, op. cit., p. 2 **. 

* Tlw word "surety'' has exactly the same sigaificaace as the 
wt^ “guarantor.” The common usage of guarantee as the equiva- 
warranty, e.g. of the purity of gexxis, should be avoided. 

In reading thisi section the student should make frequent letar- 
wMy -to form of guarantee ^rioted in Appendix II. 
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free baml for the bank and a tight one on the guar- 

antw.”* * 

In paBctice no manager would naturally accept a 
guarantee which was not in the usual terms without 
the confirmation of the head office and the legal depart- 
ment, and therefore the pitfalls which normally 
encompass a creditor relying upon a contract of guar- 
antee should be easily avoided. It is esstnitial, however, 
that the bank should observe and act upon any pre- 
liminary conditions upon which the guarantee is given 
if such there be. as otherwise the carefully drawn terms 
of the instrument may fail to operate altogether. 

nXUSTBATIOir. BXJKTOB t>. OKAT< 

The plaintif! handed to his brother certain securities, 
which the brother took to the defendant Ijanker for the 
purpose of obtaining a loan. He showed a letter purporting 
to be signed by the plaintifif, and giving a charge u}>on the 
securities "in consideration of your lending F. Burton the 
sum of £tooo for seven days from this date." In.stead of 
lending that sum to the brother, the defendant allowed 
him to overdraw his account by means of a number of 
cheques, the amount of the overdraft lieing rather less than 

;^IOOO. 

Held : That the term.s of the dcpo.sit retiuired an im- 
mediate advance of £1000 and had not been fulfilled, and 
that the defendant must give up the securities. 

The general use of forms of guarantee makes it 
unnecessary to embark upon a detailed consideration 
of the general principles of the law of guarantee, which 
in any event is adequately dealt with in the textbooks 
upon commercial law. It is not, however, possible to 
appreciate the purpose many of the terms in the 
standard form without some knowledge of the prin- 
ciples which have called them into being, and it will 
be necessary to mention shortly therefore certain 
elementary rules : the student is, however, advised to 
refresh his memory by reading the appropriate chapter 
in some standard textbook.* 

* op. cit., p. 410. 

* (*873) 8 Ch. App. 93 *- 

* E.g. Slater’* AtercanUle Law. 


^ Uw 
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(а) In law a guarantee is a particular form of con- 
tract, vir. ‘‘‘to answer for the debt, default, or mis- 
carriage '' of another. According to Anson* it can alwa3r5 
be reduced to the formula “deal with A and if he does 
not pay you I will.” 

Examples, (i) The guarantor says to a banker “let 
my friend have an overdraft up to £100, and if he does 
not repay it I will do so." (ii) The guarantor says to the 
banker "allow my friend's present overdraft to stand 
for six months, and if he has not reimbursed you at 
the end of that period I will do so.” 

As with every other contract, there must be con- 
sideration, or an instrument under seal. It is sufficient, 
of course, that the debtor should have the benefit of 
the consideration ; the surety may well be a complete 
volunteer. The question of consideration must be 
borne in mind. Suppose the banker had already agreed 
to allow an overdraft, and then becoming doubtful 
asked the customer to find a guarantor. Should he 
do so, it would be necessary to see that some extension 
of the terms of the original agreement for the overdraft 
was given, e.g. by way of extension of time or period, 
otherwise there would be lack of consideration. 

(б) Contracts of guarantee come within the well- 
known Sect. 4 of the Statute of Frauds, and are there- 
fore unenforceable by action unless evidenced by a 
memorandum in writing signed by the surety or his 
agent on his behalf. It is not necessary in the case 
of guarantee that the memorandum’ should set out the 
consideration.* The use of the standard form, of course, 
fulfils the requirements of the statute, but, if any 
alterations are agreed upon, these must also be reduced 
to writing, or they will either be inoperative, or, if of 
a fundamental character, have the effect of destroying 
the contract evidenced in the form.* The memorandum 
may come into existence by exchange of correspond- 
ence before the standard form has been signed. It 

* tMw •/ Contract, yth Ed., p. 70. 

* MetcantUa Law Amendment Act, i6.j6, 19 A 20 Viet., C. 97. s. 3. 

» Cf. Morris v. Bar^ [19x8] A.C. 1. 



SECURrrrES for advances 


241 


might become necessary to rely upon this in case the 
surety afterwards went back upon his* word and 
refused to sign the form. 

It is often a difficult problem to distinguish a contract 
of guarantee from a contract of indemnity, a difference 
which may be of importance since the latter type does 
not require a written memorandum. In banking, this 
question is. however, unlikely to arise since the inten- 
tion of the parties should be clear, and cannot arise 
if the standard form is used. 

(c) One question which has been litigatetl is whether 
the creditor is under the obligation to disclose to the 
guarantor information which he has alx)ut the debtor 
which makes it probable that he, the guarantor, will 
be called upon to pay ; information which if disclosed 
to the guarantor might well lead to his refusing to enter 
into the contract. Such an obligation could only exist 
ii the contract were one ol the utmost good laith 
(ubirrimae fidei). It has been held that no such obliga- 
tion exists. 

XLLD8TKATION. HATIOHAL PROVINCIAL BANK v. 

OLANUSK’ 

The defendant guaranteetl the account of his agent witli 
the plaintiffs, and was afterwards called u|x)n to di.scharge 
his obligation. He contended that at the time he gave the 
guarantee the manager of the plaintiff's branch, where the 
account was kept, was aware or suspected that the agent 
was defrauding his principal, and that he ought to have 
communicated his knowledge. 

Held : That assuming that there was such suspicion, 
the plaintiffs were under no obligatirm to make any dis- 
closure to the defendant. 

It is indeed very arguable that the mention of such 
information without the express authorisation of the 
customer would be a breach of the banker's duty to 
keep his affairs confidential.^ 

* 3 K.b. 335. 

• See Toumier v. NaiioneU Provincial Bank, [1924] 1 K-B- 4®*, 
and diicnssion in Chapter III, p. ly.'above. Paget (op cit., p. ^* 3 ) 
suggests that in the event of the proposed surety asking questims 
with a view to elucidating the position, the banker has implied 
aatbority to answer them. This seems very questionable. 
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The position is the same if the banker is granting 
tl^ advanced in order to provide for the payment ot an 
old debt> 

The so-called fidelity guarantee by which the surety 
binds himself to make good losses resulting from fraud 
or breach of trust on the p>art of a person in a position 
of confidence or responsibility, is really a form of 
insurance, and in such cases full disclosure of material 
matters is called for. 

(d) In many cases the proposed surety will be intro- 
duced to the bank by the customer. He may be a 
person unversed in affairs, in which event the banker 
will probably explain to him the nature of the trans- 
action. Such an explanation app>ears to “amount to a 
representation or at least is evidence of a representation 
that there is nothing in the transaction which might 
not naturally be eixpected to take place between tbe 
parties to a transaction such as that described.”* It 
is important, therefore, that all statements made should 
be accurate, for misrepresentation, though innocent, 
will avoid the contract. 

ILLirSTRATIOH. flTOHS v. OOMPTOM* 

The defendant became party to a promissory note in 
order to secure an advance made by the plaintiff banker to 
a customer. The debtor himself enter^ into a deed of 
mortgage which contained an inaccurate recital from which 
it appeared that at the time of the advance nothing was 
owing from the debtor to the plaintiff, although in fact a 
substantial sum of money was owing which was to be paid 
off out of the advance. This recital was read in the presence 
of the defendant before he signed the promissory note, and 
it was held that in the circumstances be was not bound by 
his signature. 

(«) Sometimes the customer may be left to obtain 
the signature of the surety to the bank's standard form 
of guarantee entrusted to him for that purpose. The 
question may then arise as to whether the customer 

e 

1 Hamilton v. WatooN (1843), 12 Cl. ft F. 109. 

■ Lm V. Jones (1864). 17 C.B.N.S. 482. 

* (1858), 3 Bing^ N.C. 14*. 
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has been amstituted the agent of the banker to make 
r^Mresentations to the surety. In the only case where 
this contention has so far been advanced, it was nega- 
tived by the jury,^ and the danger of its being accepted 
is not perhaps a very serious one. It can in any case 
be avoided by the presence of a conij>etent official of 
the bank on the execution of the memorandum of 
guarantee. 

(/) Cases have occurred where the guarantor has 
been able to claim that the whole transaction was void 
for mistake. 

nXUBT&AnOH. CARUILB AMD DlgTRIOT BANK v. 

B&AQO> 

The defendant signed a document purjxjrtmg to be a 
guarantee by him to the plaintiffs of the account of one of 
their customers, K. The document was m fact a form of 
guarantee entrusted to K by the plaintiffs in order that h« 
might obtain the defendant’s signature to it R, however, 
represented to the defendant tliat the document was an 
insurance paper, and he signeel it m the lielief that this was 
so. In an action fiy' the plamtifis to enforce the guarantee-- 
Held: That there was a fundamental mistake a.s to the 
nature of the transaction on the part of tlie defendant, and 
that the contract of guarantee was therefore a nullity 
The defendant was not liable. 

This ca.se indicates that there is a further and more 
serious danger in entrusting the debtor with the task 
of obtaining the surety’s signature than that already 
mentioned. A debtor at his wits' end for accommoda- 
tion may be capable of any fraud. The decision has, 
however, been much criticised, and it must be remem- 
bered that the fact that the surety has made a mistake 
as to the contents of a document, or has misunderstood 
its terms will not free him from liability.® 

(g) Full capacity to contract is, of course, necessary. 
This means, for example, that an infant cannot bind 
himself by becoming a surety. Again a contract of 
guarantee may be uUra vires a limited company under 

^ CarlisU om^iHstria BmmA v- Bragg, [1911] i K-B. 489. 

• Svpra. . 

• V. Webb, [1907] I Ch. 537 ; SUwart &■ McDonald v. 
Yamag (1894), 38 S.J. 383. 
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its memorandum of assodation, which should alwa5rs 
be inspected before accepting it as a surety. In cases 
where there is a fiduciary relationship between the 
debtor and the guarantor allegations of undue influence 
which if substantiated wiU make the contract voidable, 
are always possible. If, for example, a solicitor's 
account is to be guaranteed by a client, or that of a 
husband by his wife, the banker should always insist 
that the guarantor should have independent advice 
before signing the contract — it is valueless to do this 
after the signature has been obtained.* There is no 
presumption of undue influence by a husband over his 
wife in connection with a contract to which they are 
parties, but very little evidence of influence is required 
to establish a case.* 

(A) If it is proposed that there should be more than 
one surety, the banker should see that they each give 
a several undertaking to be bound. If the guarantee 
is joint only, as opposed to joint and several, the 
sureties are only liable so to sp>eak en bloc, so that if 
proceedings be taken against some of them only, and 
judgment obtained, the others will be released from 
tlieir obligations.* Several sureties may however be sued 
individually, and each is liable for the whole amount. 

(») The duration of the guarantee is naturally of 
importance. The surety will naturally wish in most 
cases to limit the period of his liability, and may stipu- 
late that the guarantee is only to be for a limited 
period. This should only give rise to difficulty, if at 
all, at the termination of the period in question.* If, 
however, the time is left indefinite, there is an implied 
agreement that it is to continue until revoked by the 
surety. The form of guarantee used by the banks is 
clearly worded to make the obligation a continuing 
one — e.g. " for so long as the bank may think fit ”. . . . 
"shall be a continuing security . . . ." It must also 
be distinguished from a "sp)ecific’’ guarantee, which 

* McKenzie v. Royal BiKik of Canada, [1934] A.C. 468. 

* Ibid. 

* Cl. Kendall v. Hamilton (1879), 4 App. Cas. 504. 

* See below, p, 248. 
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guarantees a specific debt only, and quite possibly an 
existing specific debt, and is discharged as^soon as the 
debt in question is repaid, even if at once replaced by 
another loan. Again, if the guarantee provide for the 
repayment of a specific advance, and some larger sum 
be lent the surety will not be liable. A specific guarantee 
is in ordinary circumstances clearly valueless to a 
banker who is concerned with a running account. The 
form commonly used accordingly covers all advances 
and liabilities made or to be made, and makes the 
surety liable for “the ultimate balance.” 

ILI>U8TBATI0XS 

“I hereby guarantee A's account to the amount of 
£100.” This is specific.' 

“I hereby hold myself responsible as a guarantee for 
£ioo and in default of payment of any accounts due 1 
bind myself to pay whatever may be owing to the amount 
not exceeding £100." This is continuing.* 

" I guarantee the ultimate balance, etc." This covers the 
amount due from the customer upon all accounts.* 

Prima facie, when a guarantor on a continuing 
guarantee guarantees a floating balance up to a limited 
amount the guarantee is presumed to be applicable 
only to an amount of the debt equivalent to the 
amount of the guarantee. This is not to the advan- 
tage of the bank, which is in a better po.sition if 
the amount of the guarantee extends to the whole 
debt, even though the total liability of the surety is 
to be limited to a given sum. This can be secured by 
the form of words used in Re Sass* viz. "guarantee 
pa3nnent . . . sum or sums which may be now or may 
hereafter from time to time become due or owing by 
S. . . . to be a security for the whole amount now owing 
to you or which may hereafter from time to time become 
owing to you by S. but nevertheless the total amount 
recoverable hereon shall not exceed £300 . . . And in 

* See AUnutt v. Ashenden (1643), 5 M. & G. 392. 

* See Wood v. Priestner {1867), L.R. 2 Ex. 282. 

» See MuttoH v. P»at. [1900] * Ch- 79 - 

* 1x6963 3 Q-B. 13 . 
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case of bankruptcy any dividends which you may 
receive from the estate of S. shall not prejudice your 
right to recover from me to the full extent of this 
guarantee any sum which after the receipt of such 
dividends may remain owing to you by S.” 

nxunsATiov 

A (guarantees B's overdraft up to /looo. B becomes 
bankrupt and i>ays ten shillings in the pound. A on paying 
£1000 to the bank becomes entitled to recover £500 from 
B's trustee in bankruptcy. This reduces the estate by that 
amount, and, if the bank is also proving as an unsecured 
creditor, its position is tr> that extent worsened. If, how- 
ever, a clause such as that just set out has been used, A 
is not entitled to prove in the bankruptcy in competition 
with the bank,. and the fact that the bank proves does not 
prejudice its position as to recovering from A. 

(j) 'The usual form* gives the banker p>ower to renew 
advances, to grant further time, or indulgence to, or 
to compound with the debtor, or to alter the terms of 
his obligation, or to deal similarly with a joint surety 
without the surety's assent, or with the debtor's 
trustee in bankruptcy or some similar form of words. 
This is one of the most valuable clauses in the contract 
from the point of view of the banker. One of the chief 
weaknesses of the guarantee as a security is its liability 
to be defeated because the debtor and creditor have 
come to some arrangement which might prejudice the 
position of the surety, or alters the terms of the obliga- 
tion which he has guaranteed. The law is jealous to 
safeguard the position of sureties, and the cases are 
full of what at first sight might be considered un- 
expected instances of the discharge of contracts of 
guarantee owing to some act of clemency by the credi- 
tor towards the debtor, such as a bin^ng obligation 
to give him further time in which to pay his debt. On 
examination, however, it will be found that such an 
arrangement might in fact prejudice the position of 
the surety, for during the extended period the finan- 
cial position of the debtor might grow worse, so that 

* S«e Appendix II. p. 3a5. post. 



SBCUBinES FOR ADVANCES 


*47 

whai eventually called upon to pay he might find 
that his right over against the debtor Had become 
worthtess. A mere forbearance by the creditor to sue 
the debtor does not however discharge the surety, 
for as soon as there is default he is entitled if he chooses 
to have the position liquidated. For the same reason 
the creditor when entering into a binding agreement 
to give time, or otherwise to alter the obligations of 
the debtor may reserve his rights and remedies as 
they exist when the extension of time or other facility 
is granted.^ The effect of this is to give the creditor 
the right to call upon the surety to pay at once, al- 
though the debtor cannot for the time being l>e required 
to do so. The surety on making payment Ls, of course, 
entitled to recover from the debtor at once. 

In the same way a creditor may find that he has 
prejudiced his position under a guarantee by granting 
some privilege to a co-surety as a result of which the 
value of the other surety’s right of contribution might be 
diminished ; or again by coming to some arrangement 
with the debtor’s trustee in bankruptcy. An examination 
of the clause already quoted will show that it is designed 
to prevent difficulties of this kind from arising. 

Again the form gives the banker power to realise any 
securities which he may hold against the debt, and to 
accept further securities without accounting therefor 
to the surety, and to substitute one security for 
another. This is equally an essential clause. As we have 
seen, guarantees are commonly buttressed by other 
forms of security, and according to the general law 
a surety who pays under a guarantee is entitled to take 
over ail such securities, and equitable rights of the 
creditor. Moreover, it is an implied obligation on the 
F>art of the creditor that he will do nothing to diminish 
the value of such rights and securities. The form is 
intended to free the creditor from this obligation, and 
to give him a free hand. 

SouUtieg V. Stubbs (i8ii), i8 Ves. 30; see also an explanation of 
tiii* KHnemlutt pocnliar doctrine by Wood, V.C., in Webb v. Hemritt 
(*837). 3 K. 4 f. 43«. 
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It may further happen that the surety has himself 
had the foresight to buttress himself by taking security 
from the debtor, or may decide to do so in future. This 
to some extent diminishes the cover available for the 
banker. In its more extreme form, therefore, the 
standard guarantee provides (a) "that the banker shall 
have a lien on all securities belonging to the debtor 
which the surety at any time holds,” and {6) that the 
surety "will not himself take security from the debtor, 
or alternatively that should he do so the value thereof 
shall be added to the sum for which he is liable.” 

(A) Termination of the contract may, of course, take 
place in various ways according to the usual rules of 
law. The jxjsition then arising may, however, be 
difficult, and is worthy of close attention — 

(i) As has already been noted in the case of a specific 
guarantee, the payment of the debt discharges the 
surety, and may even do so with a continuing guarantee 
unless the contract safeguards the position. The 
standard forms accordingly provide that the surety 
shall be liable for the "ultimate balance" of the 
account. 

(ii) Subject to the terms of his contract the surety 
can always give notice that he will not accept resjxjn- 
sibility for further advance. 

ILLUSTRATION. OFFOBU v. DAVIES' 

'i'he defenUant signed a guarantee of which this was the 
essential part ; ‘ ' We hereby, jointly and severally guarantee 
for the space of twelve calendar months the due payment 
of such bills to the extent of £f>oo . . After some 
transactions had taken place and been completed within 
the terms of the guarantee, but within the period of twelve 
months the defendants gave notice revoking the guarantee. 

Held : That they were entitled to do so. 

On giving such notice, the surety must, of course, pay 
the amount for which he was liable at that date under 
the terms of the guarantee, if called upon to do so.* 
This ptosition has been r^arded as unsatisfactory by 

' Offord V. Davies (1863), I2 C.B.N.S. 748. 

* Beckett V. AddymioM (1883), 9 Q.B.O. 783 at 791. 
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bankers, and the standard forms provide that the 
surety must give a specified notice of dAermination. 
usually three months, if he desires to withdraw, and 
sometimes further requires that l>e must pay all sums 
outstanding on the guarantee at the tlate of the receipt 
of such notice, or subsequently accruing by reason 
of any engagement entered into before tlie receipt of 
such notice. The efficacy of this clause has given rihC 
to discussion. The later part appears to i-mbody the 
rule of law which would in any <'ase be applicable, 
though in the absence of decision it is no doubt u.se- 
ful to have the point provided for. With regaril to 
the three months’ notice, it has been questioned* 
whether after the receipt of notice the banker can 
still continue to make advances, apart from those 
to which he has already engaged himself, during the 
intervening period. It has been contended that it 
would be inequitable to allow him to do so. This view 
apjjears to the writer unduly to circumscribe the 
meaning of the words used, anil to press liardly upon 
the customer who may have already embarked on 
transactions which will eventually require the financial 
support of his banker. In the absence of authority, 
it may be considered advisable to provide expressly 
that the surety is to be liable for advances made 
within the limit of the guarantee, during the currency 
of a notice of revocation. 

The position which arises at the time when the notice 
of revocation takes effect requires attention. At that 
date the advance will stand at a particular figure, and 
it is jKissible that the banker will not immediately take 
action against the surety, and will allow the account 
to be oi>erated in the ordinary way. Should this occur, 
he may find that the value of the guarantee has con- 
siderably diminished or altogether disappeared, for 
any payments in must be used to reduce the liability 
of the surety, while drawings are no longer covered 
by the guarantee, which has* been determined. Some 

* See Paget, op. dt.. pp. 429-30, who takes this view, but sets out 
the axgnment on either ode- 
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standard fonns provide for this sttuatikm by dedazing 
that the accbunt may be continued without prejudice 
to the liability of the surety, which it is agreed shall 
remain for the amount due at the date of the tennina> 
tion, notwithstanding subsequent {payments in co* out. 

(iii) Notice of Death. The death of the debtor which 
terminates the relationship of banker and customer 
presumably determines the guarantee. The position 
on the death of the surety is more difficult. It does 
not of itself determine the guarantee, and a banker 
making advances after it has taken place but without 
knowledge of it is clearly entitled to call upon the 
executors to carry out the contract.' Notice of the 
death, however, appears to operate as a notice to 
revoke,® and the banker will usually rule off the 
account, and open a new one as from that date, in 
order to protect the position as it then stands. 

XLLU8TKAT10H. BK 8HSB&Y : LOHDOX AXD OOUITT 
BAKK V. TKRRT* 

Sherry had guaranteed the account of the defendant 
with the plaintiffs on a continuing guarantee. He died and 
the bank, having received notice of this event, closed the 
defendant’s account, which was overdrawn, and opened a 
new one which they debited with the interest upon the 
first. The defendant, who had made various payments into 
the new account, eventually became insolvent, and it was 
contended by the executors of the surety. Sherry, that they 
were entitled to the benefit of the payments into the second 
account. 

Held : That the two accounts were quite separate, and 
that the executors w'cre liable to discharge the overdraft 
as it existed at the time of the notice of the surety’s death, 
subject to any dividend received. 

These questions not being free from difficulty, how- 
ever,® the form provides that the guarantee shall sub- 
sist notwithstanding the death of the surety, until the 
period for which it was given expires, or the personal re- 
presentatives give the prescribed notice of tenmnation. 

* Bredbury v. Morgtm (\863), z H. ft C. 349. 

* CouUhari v. ClementsoM (1879). 5 Q.B.D. 43. 

* ^ 88 ^, 35 Ch.Z>. 693. 

* iSm HuIL eb. dt.. m. 817. et see.. Paset. ab. cU.. d. aaz. 
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Tlifi death of one of several joint sureties does not 
release the others from their obligation.^ 

(iv) Lunacy would appear to operate in the same 
way as death, though there is very little authority 
upon this p>oint.* 

(v) Bankruptcy. The bankruptcy of the debtor does 
not affect the guarantee, except that it provides the 
occasion for its enforcement. It is possible, however, 
that the creditor may wish to adopt one or other of 
various courses which may be available on insolvency, 
such as becoming a party to a conip>osition with the 
debtor. Such a position might prejudice the position 
of the surety in the way already discussed in note {j) . 
The standard forms of guarantee provide for these 
circumstances by giving to the banker the right to 
enter into compositions with the debtor without 
prejudice to the position, and by declaring that the 
surety shall forego the exercise of all rights against the 
debtor in the bankruptcy proceedings which prejudice 
or compete with the bank. 

(vi) Alterations in the terms or conditions of the 
debt, as we have already seen, discharge the surety 
unless provided for by agreement. 

(vii) Alterations in the legal constitution of the 
parties to the debt operate in the same way. Thus 
either the creditor or the debtor may be a partnership, 
a committee, trustees, or otherwise liable on a joint 
account, and a change may take place by death, or 
retirement, of an old member, or the accession of a new 
one. Again one of the parties may be a corporation 
which, as has often taken place in the case of banking 
comp>anies, may lose its legal identity by amalgamation 
with some other concern.® If the party in question 
transfers all its rights and assets to the other concern 
before dissolution, the position as it exists at the time 
of the assignment can be preserved but the guarantee 

* BtduU V. Addyman (iSSz), 9Q.^.D. 783. 

» See Bradford Old Bank v. Sutcliffe. [1918! 2 K B. 833; eee alM> 
in Caart of first instance. 23 Com. Cas. 299. 

• Ibid. 
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is tenninated as regards the future.^ The standard 
forms obviate this difficulty by providing that the 
guarantee is to enure for the benefit of any other bank 
with which the creditor bank may b^ome amal- 
gamated, and is to remain effective notwithstanding 
any change in the constitution of the debtor. 

(viii) The release of the debt by the creditor is the 
equivalent of payment, for the debt no longer existing, 
the surety’s obUgation is gone. Forbearance to sue 
does not amount to a release. The contract may provide 
that the release of the debt is not to discharge the 
surety and this is legally effective.* The standard forms 
contain a provision which produces this effect. 

ILLU8TBATION. PEKBT v. NATIONAL PNOVINOIAL 
BANK* 

The plaintiff was a surety on a guarantee in favour of the 
defendants, and as such executed to theiu certain mort- 
gages as further security. The mortgage deeds gave the 
bank the right ' ‘ to var>' exchange or release ’ ’ the securities, 
and “to compound with, give time for payment of," and 
accept compositions from and make any arrangements with 
the debtors. Eventually the debtor became insolvent and 
entered into an arrangement with his creditors, by which 
he was to issue debentures to them which they were to 
accept in full discharge of their debts. The defendants 
accepted dclientures for a certain ptirtion of the amount 
owing to them, but not for the sum at which they valued 
their mortgage. The surety, however, claimed that he was 
discharged and sue<l for the reconveyance of the mort- 
gaged property. 

Held ; That notwithstandmg the fact that the debtor 
had been released by the operation of the scheme of 
arrangement the rights of the bank agamst the surety were 
preserved by the words of the mortgage deed in respect of 
the amount for which it had not accepted debentures. 

The release of a joint co-surety releases the others 
because it prejudices their rights to receive contribu- 
tion from the released surety in the event of their 
being called upon to pay the creditor.* If the rights 

* Perry v. National Provinctal Bank. [1910] 1 Ch. 464. 

• Ibid. 

• Ibid. 

* Mareemtile Bank of Sydnay v. Taylor, [1893] A.C. 317. 
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of the co-sureties are, however, not prejudiced, as may 
be the case where he is a several and not a*joint surety, 
they are not released from their obligation.^ A several 
surety has, however, a right of contribution, so that 
it may be dangerous to release even one of a number 
of several sureties without having bargained for the 
right to do so in the contract of guarantee. 

(1) Enforcement of the guarantee can take place as 
soon as the debtor is in default. It is not necessary for 
the creditor to sue the debtor first, or even to call upon 
him to pay, or to realise any securities which he may 
have. Moreover it is not even necessary that the 
surety should be called upon to pay before proceedings 
are taken against him. It is common sense, however, 
to make such a demand, and the standard forms stipu- 
late that this shall be done, but provide that the 
requirement shall be deemetl to have been complied 
with if sent by letter to the surety’s address as set 
out in the contract. 

The requirement of such a notice has the advantage 
of preventing possible difficulties under the Statute of 
Limitations, for time cannot begin to run in favour of 
the surety until the necessary notice has been sent to 
him. In other cases the position may be difficult, for 
it is not certain whether time runs from the date of 
each advance covered by the guarantee, or only from 
the time when the surety fails to comply with a demand 
for payment. In theory, since the surety becomes 
immediately liable without any demand the former 
view should be correct. It is not, however, consistent 
with the business purposes of a guarantee, and though 
there is authority in support of either view the second 
one seems preferable.* 

IV. MORTGAGES AND CHARGES 
The mortgage is a method of transferring the owership* 

* Ward V. National Bank of New Zealand (1883). 8 App. Cas. 735. 

‘ See the cases discussed in Paget, op. cit., p. 444. 

* This general statement is not true in the letter — though it is in 
Wbstance— of po^-1925 mortgages of land. Such mortgages are 
DOW effected by a charge or by a long lease or sublease of the Isusd. 
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of property to the lender while ensuring that the 
borrower shall continue in possestion — at any rate 
provided he pa3rs interest r^g^ularly. It is thus the 
exact opposite of pledge where the borrower gives up 
possession but retains his ownership. At first sight it 
appears an ideal form of security; for the lender 
should if necessary be able to realise the full value of 
the property, less, of course, the expense of doing so. 
while he avoids the trouble and expense of looking after 
it, the borrower meanwhile continuing in the enjoy- 
ment of it. Unfortunately, things are not quite so 
simple. Apart from the fact that realisation may yield 
much less than the figure taken as the value of the 
property at the time of the loan, there are numerous 
legal pitfalls in connection with mortgages which make 
it essential that the transaction should be efiected 
through lawyers, and, even with their assistance, it is 
quite possible that mistakes may be made which will 
take away from the value of the security. The revo- 
lutionary changes in land law effected by the legislation 
of 1925 have, however, done much to mitigate these 
difficulties, so far as land is concerned. 

Again, before the property can be realised, various 
legad requirements may have to be fulfilled which 
naturally take time and money. The mortgage, at any 
rate of certain types of property, such as factories and 
country estates and farms, is not a popular tjqM of 
seciuity with banks — it is perhaps the least “Uquid” 
of any. As, however, certain classes of borrowers are 
not in a position to offer anything else, the mortgage 
is in practice very conmionly met with.^ On the other 


^ In a period of declining agricultural values, farm lands offer a 
particular difficulty, yet the need for finance is pressing. The 
Agricultural Credits Act, xgaS, (18 & 10 Geo. V, c. 43) has attempted 
to Btffve these difficulties. The provisions of this statute are too te^- 
nical for treatment in an elementary textbook, but we may notice 
Its main features. Fart I provides for the establishment of an 
agricultural mortgage loan company, called the AgTicnltural 
Mortgage Corporation, in which the shares are hdd by a number of 
the tug banks. Its loans are, in the first in^nnce, supported by a 
nxanintee from public funds. Two types of loan ace ccmtenudated 
Dy_ statute, (a) Long term loans secnired on farm lands and 
buildings, whether for ordinary agricnltural purposes or for la nd 
impnwtineitt under the Land Improvement Acts,. 1864 and x 899 > 
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haitd, high-class stock and shares are easily realisable 
and form a good subject for mortgages, fn view of the 
fact that mortgage transactions are invariably handled 
by the banks’ legal advisers and involve very difficult 
technical questions, it is proposed to deal with the 
matter here only in outline, and, unless it appears 
otherwise, the law will be stated as it exists at present ; 
for while the banks’ legal advisers must be conversant 
with the pre-1926 law, it would only confuse the ele- 
mentary student of general banking law to have to 
master two systems.^ 

Most kinds of property can be made available as 
security by means of mortgage, such as land, goods 
stock, and shares. In principle, these are all governed 
by the same general considerations, but actually they 
are effected by different methods, and the legal rules 
applicable vary from one type to another. In the first 
part of this chapter we shall be chiefly concerned with 
land; a separate section will be given to stocks and 
shares. 

A high authority* has stated that "there is a con- 
siderable difficulty in framing apy definition of a 
mortgage which would be intelligible to beginners." 
The typical form of mortgage which prevailed until the 
Law of Property Act, 1925, was a transfer (teclinically 


Apart from state assistance to the lending corporations, the statute 
does not affect the ordinary law of mortgages. (//) Short term loans 
secured on farm stoch, i.e. crops, live stock, farm implements, etc. 
Ordinarily, such goods could only be mortgaged by means of bills 
of sale which would have to be publicly register^. The statute 
introduces two new types of charge, a fixed charge and a floating 
charge (ss. 6 and 7). They are exempted from stamp duty, but 
must be registered in the Land Registry (see s. 9) — it is, however, 
a criminal offence to publish their existence to the world (s. 10). 
A floating charge under the Act operates in the same way as OM 
created by a company under the Companies Acts : it has certain 
priorities over other charges both on land and stock (sec s. 8 (3) (6) ). 
Under either type of cluuge full liberty of disposition of stock is 
retained to the mimer (ss. 6 & 7). but be is under the obligation 
to tlm proceeds to the mortgagee (IM ). 

* “nw stadent wonld be well advised to consult the relevant 
chapters in Tophsim's New Law of Property, and to read Jones' 
BamJun aetd tke Property Statutes of 192s and 1926. 

• E^driwatone’s Introduction to Conveyancing, 7th Ed., p. 130. 
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called a conveyance) of property by a borrower (the 
mortgagor) to his creditor (the mortgagee) subject 
to a proviso that it should be re-conveyed to the 
borrower (mortgagor) if he repaid his debt with the 
agreed interest upon the stipulated date. According 
to the letter of the law if he failed to pay, the property 
passed finally into the ownership of the creditor 
(mortgagee). From early times, however, the Court 
of Chancery, which exercised an equitable jurisdiction, 
laid it down that even if the mortgagor did not make 
his repayment punctually he might still at a later date 
‘'redeem" his property on payment of the sum due 
to the mortgagee by way of principal, interest, and 
costs. This right to redeem is called "the equity of 
redemption,” and it was decreed that the mortgagor 
could not. at the time of entering into his mortgage, 
bargain away the equity of redemption, the maxim 
being "once a mortgage always a mortgage." 

ENFORCING THE SECURITY 
If the mortgagee decides to enforce his security, 
(i) he must bring proceedings at law to obtain a decree 
of foreclosure, and, when tliis is made, the property 
becomes his absolutely, the equity of redemption being 
then lost. Bankers seldom have recourse to foreclosure 
as land owning is not their function. 

(ii) Alternatively the mortgagee has the right to sell 
the property. This was formerly provided for in the 
mortgage deed, but now exists by virtue of the Law of 
Property Act, 1925.^ The statutory right of sale arises 
on the mortgagor’s default to repay the principal on 
the day fixed by the mortgage, but the Act gives him 
a substantial period of grace* before the mortgagee 
can exercise this power. Nevertheless the form of 
mortgage used by the banks usually provides that 
the right to exercise the power of sale shall arise as 
soon as the customer has failed to accede to a demand 
for repayment. If, on sale, a sum is obtained which 



SECURITIES FOR ADVANCES 


*57 

after paying all the costs is larger than the amount of 
the loan and interest, the mortgagee ft trustee of 
the balance for the mortgagor or for later mortgagees 
if any such there be. The method of sale is naturally 
that usually followed, as it enables the banker to recoup 
his advance, and does not saddle him with any responsi- 
bility in regard to the management of the property. 

(iii) It is possible for the mortgagee to make his 
security effective without having recourse to fore- 
closure or sale. He may, as soon as the mortgage is 
executed, take possession of the property and recoup 
himself as far as possible out of the rents and profits,' 
or (iv) alternatively he may appoint a receiver of the 
rents and profits of the property without himself 
entering into possession.® The former method is seldom 
used by banks for the same reason as they do not 
foreclose and also because the mortgagee in possession 
is strictly accountable to the mortgagor for his steward- 
ship. The appointment of a receiver, which can only 
take place when the right of sale has become exercise- 
able, may often be necessary because the existence of 
some interest in the property which cannot be got rid 
of may prevent an advantageous sale from being made. 
A good example of this occurs when a mortgaged house 
is let to a tenant on a long lease. Here a receiver will 
probably have to be apfxjinted. He will collect the 
rents, and out of these expenses the current interest will 
be paid, and the surplus, if any, will be used in reduc- 
tion of the capital amount of the debt.® 

Finally it need hardly be mentioned that the customer 
can be sued for the debt, but this is, of course, quite 
independent of the realisation of the security. 

EQUITABLE MORTGAGES 
Thus far we have been considering a formal legal 
mortgage. Suppose the borrower agreed in return for 
a loan to execute a mortgage of certain property of his 
and having received the money refused to carry out 

' Law of Property Act, 1925, s. 95 {4). 

* Ibid., s. loi (1) (iii). * Ibid., s. 109 (8). 
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lus undertaking. At common law the lender’s onty 
remedy wa^ an action for damages for brea<^ of ctm- 
tract, which would offer no better security than an 
action on the debt itself. Equity, howev^, treats 
" that which ought to be done as done ” and the Court 
of Chancery therefore in such a case would hold that 
the property in question had become mortgaged, and 
thereby conveyed to the lender, subject alwa3rs to the 
mortgagor’s eqmty of redemption. A mortgage of this 
kind is called an "equitable mortgage" because it is 
enforceable only in equity and not at common law. 
In such a case the lender does not obtain a legal estate, 
only a right to enforce his security in equity — the 
loan is regarded as if it were "charged ” on the property 
and equitable mortgages were therefore often called 
charges. At first sight such an expedient seems a 
simple and desirable method of avoiding the formality 
and expense of a deed of mortgage. Actually, however, 
its value in the form suggested would depend on the 
good faith of the borrower, and lenders cannot usually 
be expected to rely upon this. For example, should 
the borrower in order to secure a further loan execute 
a legal mortgage on the same property to some other 
lender who was ignorant of what had gone before, the 
first lender's rights in the property would become 
subordinated to those of the second lender, for “where 
the equities are equal the law prevails.” Thus if A 
agrees to mortgage property worth £goo to B in return 
for a loan of £600, and afterwards grants a legal mort- 
gage to C for the same amount, C may be entitled to 
be recoup)ed £600 out of the propjerty first, leaving 
only £300 for B. As will be shown later,^ however, there 
are ways and means of making equitable mortgages 
which are safe enough to make this t3q)e of security 
commonly acceptable. Even so, it has further 
advantages because no statutory right of sale, or to 
enter into possession, or to appoint a receiver, exists.* 

' See p. 268, post. 

■ S. lox of the Law of Fropeity Act, 1925, estabtubes the 
of sfle, etc., only in cnsea of mactgages by deed. 
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If the mortgagee desires to sell or to appoint a receiver, 
he must aj^y to the Court. This difficulty may be got 
over by express jMUvisions in the instrument and by 
the borrower appointing a nominee of the lender, e.g. the 
manager of the branch of the bank, his attorney to sell 
and execute a conveyance of the property on his behalf. 

TITLE 

The principal drawback of the legal mortgage lies 
in the necessity of investigating title, at any rate in 
the case of land and buildings. Just as a man cannot 
sell more than he has (nemo dot quod non habet), so also 
he cannot effectively mortgage property to which he 
has no or a defective title. The fact that he is in 
possession or has the title deeds does not mean that 
his title is not defective. A person proposing to 
advance money upon mortgage must, therefoie, 
through his legal advisers conduct an elaborate inves- 
tigation into the borrower’s title to the property pro- 
posed to be mortgaged, on even stricter lines than he 
would do if he were buying instead of taking a mort- 
gage. During such an investigation it may well be 
found that all sorts of independent parties have inter- 
ests of one kind or another in the property which 
seriously diminish the value of the borrower's interest 
in it, and may make it inadvisable to accept it as 
security. In particular, other lenders may already 
have made advances on the security of the same 
property, for the impecunious borrower tries every 
method of raising money. The question of wliich 
lender is to have the prior claim depends on various 
matters to be considered later. If through an oversight 
some such interest is overlooked and the full sum 
asked for by the borrower is advanced, the lender 
may afterwards find that he is not fully secured. 

The recognition of such multiphcity of interests in li'SSto wtod 
land makes for uncertainty of title and for increased 
costs in the transfer of land. .The elaborate legislation 
of 1925 has done something to improve the situation. 
Obviously, if there were a public official register of 
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owners and oi all subsidiary interests existingr in third 
parties, the position would 1 ^ much easier. A voluntary 
system of registration has existed since 1875,^ but 
has not until recently been much used owing to expense. 
Compulsory registration has been much advocated, 
and, although the difficulties are great, a beginning has 
been made in the counties of London and Middlesex, 
and at Hastings and Eastbourne. The Registers at 
the Land Registry are (i) registers of the actual land 
identifiable by plan and map, (ii) registers of the owners 
of such land, and (iii) registers of the mortgages and 
other charges created over such land. When the 
owner’s title has once been investigated and the official 
in charge of the register is satisfied that it has been 
made out, the title will be registered and on future 
sales or mortgages no further investigation beyond an 
insf>ection of the registers is neces.sary. The legal 
estate in registered land can only be transferred by 
registered transfer, and only legal estates can be entered 
on the register. All equitable interests are called 
“minor interests,” and unless they appear on the 
register of charges do not affect a bona fide purchaser 
or mortgagee of the property. A certificate called a 
“land certificate” is issued by the registrar to the 
owner : it contains an exact copy of the relevant 
entries in the property and ownership registers. 

Three different tyi>es of title may be registered — 

(a) Absolute. This means that the registered owner’s 
right to the fee simple has been satisfactorily estab- 
lished, In the case of leases the lessee’s interest may 
be registered as a good leasehold title, that is to say, 
his title to the lease is good, but the landlord’s interest 
has not been investigated. (6) Qualified. This means 
that some defect in the title has appeared during the 
investigation. What this is will appear on the register, 
(c) Possessory. This means that the pjerson roistered 
is in possession of the land or in receipt of the rents 
and profits. If the registrar on completing his inquiries 
is sad^ed that the title is absolute, he may register 
* Land Transfer Act, 1875 (38 A 39 Viet. c. 87). 
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it as such notwithstanding objection by the proprietor.* 
Apidication may be made for registration of either an 
absolute or a possessory title. In the latter case, the 
borrower must investigate it down to the date of first 
registration, as from that time only transactions appear- 
ing on the register will bind him. 

It is clear therefore that there is not mucli danger 
from the point of view of title in advancing money on 
registered land, provided that proper searches are 
made in the registers. The area of land covered by 
the registers is, however, at present small, though it 
may well be extended in the near future.* 

In making his investigations in the case of unregis- 
tered land, the borrower may derive considerable assis- 
tance from a number of Registers of Encumbrances 
upon land which exist. These are as follows* — 

(a) The Register of Pending Actions. On this registei 
actions claiming the land and bankruptcy petitions 
against the owner are registered. 

(b) The Register of Land Charges. This is a very 
important register from the point of view of mort- 
gagees because on it should appear charges of very 
varying kinds, such as those imposed under statutes, 
e.g. mortgages and equitable charges not protected 
by the deposit with the mortgagee of the title deeds to 
the property; restrictive covenants and equitable 
easements ; and annuities charged against the land. 

(c) The Register of Annuities. This exists only in 
respect of annuities which became charged on the 
land before 1926. 

{d) The Register of Writs and Orders. On these must 
be registered judgments affecting the land in question 
and “writs of elegit” issued in respect thereof,* and 
receiving orders in bankruptcy. 

1 Land Registration Act, 1925, s. 4 (b). 

* As from ist January, 1936, new areas may be brought m by 
Order in Council. 

* These are described as they exist under the Land Charges Act 01 
* 9 » 5 - See ss. i to 10 inclusive. » 

* A writ of elegit is the method of executing a judgment decroemg 
that the plaintm is the owner of the land. It is an order to the 
sheriE to put him in possession of it. 
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(«) The register of deeds of arrangement. 

{/) The register of charges effected by a annpany 
registered under the Companies Act, 1929.1 
Among the charges by a company which most be 
registered are those "on any land wherever situate or 
any interest therein." This is particularly important 
for banks, many of whose most important borrowers 
are limited companies. 

Local authorities (e.g. district and borough councils) 
should keep registers of charges which they may acquire 
under the I’ublic Health Acts and similar statutes 
(usually for work done on the land by the authority 
the expense of which is charged to the owner but which 
he has failed to pay). Such charges are void against a 
purchaser for value unless registered, so that it is often 
advisable to search this register. 

The effect of non-registration is not the same in 
all cases, but, broadly speaking, it means that the 
interest of the person failing to register will be post- 
poned to those of a person bona fide claiming an interest 
by virtue of a later transaction. 

In two counties, Middlesex and Yorkshire, it has 
long been compulsory to register all deeds and other 
documents affecting the legal estate in land. The 
effect of non-registration is to enable a person sub- 
sequently acquiring an interest to take a good title 
provided he has registered the instrument conferring 
it upon him and has acted honestly.* 

These registers of deeds and the other registers 
mentioned render considerable assistance in the inves- 
tigation of title but they do not enable it to be dispensed 
with. Registers of documents are very different from 
registers of title. There is clearly some overlapping 
between the general registers of encumbrances and the 
county registers of deeds, and in some cases it is 
provided that registration in the county register is 
sufficient.* Moreover where registration of title is 

* See s. 79. 

* The precise effect differs in Yorkshire and Middlesex. 

* Hete again the positimi differs in fiiiddlesex and Ycxkshire. 
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made oomptilsmy there ceases to be any point in keep- 
ing a separate register of deeds relating lo the land, 
and the Middlesex Deeds Registry has accordingly 
been closed except for the r^istration of deeds exe- 
cuted before registration of title became compulsory.* 

All mortgages of chattel property (“bills of sale") 
have to be registered within seven days of execution, 
a copy has to be filed, aiid the execution and attestation 
of the instrument have to be verified by affidavit or the 
instrument is void in respect of the chattels comprised 
therein. Ships technically are chattels but the for- 
malities in respect of these are somewhat different 
though here too registration is required — failure 
however, is less serious, as priorities only are affected, 
not the validity of the mortgage instrument * 

EFFECTING THE MORTG.\GIi 

The methods of effecting mortgages are varied, 
depending on the kind of property in question, and on nwru»«» 
whether a legal or equitable mortgage is desired. 

Chattel property must be mortgaged by means of a 
bill of sale, which must be in the form prescribed by 
the Bills of Sale Acts, 1882, or it will be void, and must 
be attested by a credible witness who is not a party to 
the instrument. The body of law relating to such bills cb.it.b 
of sale, which depends on two statutes® and numerous 
cases, is considerable and difficult. This is a form of 
security most commonly taken by moneylenders and 
given by persons who are quite impecunious; it is 
not favoured by banks. It may, however, be necessary 
occasionally for a banker to take a bill of sale, e.g. 
on the mortgage of a factory the trade machinery, 
though it be attached to the building, will usually be 
chattel property. In such cases, however, security will 
usually be taken by means of a debenture under which 
a charge will be taken on the machinery.* Documents 

* Land Registration Act, 1936 (26 Geo. \'. & 1 Edw. VIII c. 26, 
s. z). Searches can still be made. 

* Merchant Sbippina Act, 1894 s. 33- 

* The Bilk of Sale Acts, 1878 and 1882 (41 & 42 Viet , c 31 and 
45 & 46 Viet., c. 43). 

* Sw p. 374, 
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of title to goods, however, such as bills of lading are 
often made The subject of equitable cbai;ges, or obliga- 
tions in the nature of trusts, sometimes called hypothe- 
cations, which are given or undertaken by customers 
in connection with the issue of bankers’ credits^ Ships 
also may furnish adequate security. Here legal mort- 
gages are governed by the Merchant Shipping Act, 1894,* 
and may take one or other of two forms.® 

The usual legal mortgage of a ship or share therein 
is effected by mortgage in the form given in Schedule 
(i) of the Merchant Shipping Act, 1894. There are in 
fact two forms, one to be used in the case of a lump 
sum advance and the other to secure a current account. 
The mortgage when executed should be registered in 
a special registry kept for the purpose, and obtaining 
priority over other non-registered encumbrances as 
from the time of registration. Only those mortgages 
which are in the prescribed form, or as near as may be, 
will be accepted for registration. An unregistered 
mortgage, however, is not invalid but will be post- 
poned to all those which are registered, even though 
the registered mortgagee was aware of the prior encum- 
brance.'* It follows that cautious lenders will be content 
with nothing less than registered mortgages. 

The other method of mortgage is by issue by the 
registrar of a certificate of mortgage. It is only made 
use of when the ship is at a distance, and is really a 
device based on the use of a power of attorney for 
connecting up the register with the distant lender. 
Bankers will seldom need to make use of this method. 

In the case of registered mortgages upon ships, 
there is a statutory power of sale. Alternatively the 
mortgagee may take possession and recoup himself out 
of the profits of running the vessel. 

The methods of effecting legal mortgages of unmove- 
able property were completely altered by the Law of 


' See p, 207, ante. 

* See ss. 31-37, 39-43. « 

suy ect. sec Maclachlan, Treatise on the Lam <4 Merchant 
'mMnng. 7th Ed., Ch. x. 

V. WiHiams. [1895] i Ox. 408. 



SECURITIES FOR ADVANCES 


265 

Property Act, 1925.1 The mortgagee no longer becomes 
the full owner (i.e. he does not take the estate in fee 
simple, which remains in the mortgagor) but he gets 
a sufficient l^al estate to give him all the security 
nec^sary. The Act establishes two types of legal 
mortgage of freeholds ; (i) the long lease (three thousand 
years) subject to a proviso for its cesser on repayment, 
and (2) the legal charge made by deed. A charge on 
land formerly established an equitable interest but now 
— provided it is made by deed, and expressed to be made 
by way of legal mortgage — it has exactly the same effect 
as the mortgage made by granting a long term of years. 
The second method is perhaps to be preferred as being 
the simpler and is in practice made use of by the banks. 
In either case if the mortgagee realises his security by 
foreclosure or sale, the mortgagor loses his fee simple 
which becomes vested in the mortgagee or in the 
purchaser as the case may be. 

Whichever method be adopted, however, it is es.scn- 
tial that the mortgagee should obtain possession of the 
title deeds to the property. A person finding the owner 
of property in possession of his title deeds is entitled 
to infer that the property is unencuml>crcd by mort- 
gages, charges, etc., and it is the pijlicy of the law to 
protect him against such prior encumbrances. It 
appears therefore that if the mortgagee fails to obtain 
deposit of the title deeds a later mortgagee wiu> does 
so will be preferred to him, but the first mortgagee can 
protect himself by registration.* If a legal mortgagee 
is unable to obtain the title deeds, he should register 
his mortgage under the Land Charges .Act , 1 925 . * A legal 
mortgagee not protected by deposit of the title deeds 
to the ie^al estate is called a puisne mortgagee ; second 
mortgages (as to which, see below page 266) are usually 
puisne mortgages. 

‘ See s. 85. 

* It is considered, however, by some authorities that ii there is 

some good reason why the mortgagee did not get posaesaton of the 
deeds, this is not so. See Topham, .Vrtr Law of Property, ind Ed., 
p. 510. This wss certainly so before »ee Grierson v. hfational 

Propindat Bonk, [1913^ a Cb- *8. 

* Seesn^e, jp. a6i. 

■e— 4l..a«44} 
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SfSST ^ mortgage of a leaseh^ interest in land may take 
the form of a charge by way of legal mortgage m alter- 
natively the leaseholder may sublet his interest for a 
term shorter than the period of the original tease 
^usually one day).* 

s«^«ad Borrowers frequently attempt to raise more than 
amuafn One loan upon the same property. If the property is 
valuable and prior charges are small, there is no reason 
why further loans should not be granted. Under the 
old law, second and subsequent mortgagees could only 
take an equitable interest. Under the Law of Property 
Act, 1925, such mortgages of land may be made so as 
to pass a legal interest. This is done by the grant of a 
lease longer in time (usually by one day) than the 
period of the lease granted by the earlier mortgage, 
and, of course, subject to the like proviso for redemption. 
Such a mortgage should be protected by registration, 
as the title deeds will not normally be available for 
deposit with the second mortgagee. 

The principal danger to a second mortgagee lies in 
the passibility of "tacking" by the first mortgagee. 
Tacking arises in this way : Suppose Smith raises £500 
by mortgage to Jones of his house worth £1000. Later 
he raises £300 from Brown by second mortgage. After- 
wards he obtains a further £300 from Jones on the secur- 
ity of a further mortgage without disclosing to the 
latter the existence of Brown’s mortgage. Under the 
pre-1926 law, Jones could add or "tack" his second 
mortgage to his first and obtain security for £800 in 
priority to Brown, provided he was unaware of the 
latter’s interest when he made the second advance, 
while a third or subsequent mortgagee could obtain 
priority over earlier mortgagees by obtaining the legal 
estate, i.e. by buying out the first mortgagee, provided 
always that at the time when he made his advance he 
was unaware of the earlier mortgages. 

The Law of Property Act, 1925,* abolishes tacking 
in lespect of post-1925’ mortgages, except in three 

• SMLavr of Pr op erty Act, 1923, s. 86. 

*,Sot 9. 94, U kttenrM by the Law of Propwty Act, 1926, 9. 7. 

t 
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cases, all of y^iich concern further advances by the 
first mortgagee, i.e. it is no longer possible for a third 
or subsequent mortgagee to tack. The three cases in 
point are (a) when the subsequent mortgagee agrees 
to it ; (b) when the mortgage deed contains a covenant 
by the mortgagee to make further advances ; (c) when 
at the time of his subsequent advance the mortgagee 
had no notice of the existence of earlier advances 
secured on the same property. The registration of 
such an earlier charge amounts to notice of it. 

Head (b) implies a substantial extension of the right 
to tack, for where the original mortgage deed contains 
such a covenant further advances can safely be made 
by the mortgagee notwithstanding he knows of inter- 
vening charges. The position where further advances 
are contemplated without being obligatory is also pro- 
vided for, since it would be a hardship if a search had 
to be made every time a cheque tlrawn on an account 
in debit was honoured. Accordingly, when the mortgage 
is made expressly for securing a current account or other 
further advances, the registration of a prior mortgage 
will not be such a notice as prevents tacking provided 
there is no registration at the time when the original 
mortgage is created or when the last search is made, 
whichever last happens. If the bank receives actual 
notice of a second mortgage, however, it wdll make 
further advances at its own risk, and without acquiring 
the right to tack.^ 

Head (c), on the other hand, curtails the privilege of 
tacking since it is no longer necessary that therg should 
be actual knowledge of the intervening encumbrances to 
prevent the right to tack from arising ; it is sufficient 
that there should be notice. A lender who does not 
make proper investigations before tacking his later 
changes, and in particular who does not inform himself 
of the registration of an intervening encumbrance 
Attaching to the property, is taken to have such notice. 

A lender can only therefoie safely advance on second 


» Law of Property Act, 1925. »• 94 W 
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mortgage (a) if he ascertains that the first mortgagee 
is not bound to make further advances and (b) if he 
registers his charge immediately. 

The usual method of effecting an equitable mortgage 
is to deposit the title deeds of the property with the 
lender together with a memorandum of deposit. Some- 
times the borrower gives a written undertaking to 
execute a legal mortgage in favour of the lender if 
called upon to do so, and this is commonly done when 
a bank is the mortgagee. An equitable mortgage by 
deposit of title deeds was always a fairly safe form of 
mortgage,* and now will generally take priority over 
any subsequent mortgage or charge, whether legal or 
equitable, and al.so over any prior mortgage which is 
not registered. An equitable mortgage or charge, pro- 
tected by registration but not by deposit of title deeds, 
ranks according to the date of registration and therefore 
provides a security to all intents as good as that 
afforded by a legal mortgage.* From a practical point 
of view, however, the legal mortgage is to be preferred 
since it is more easily realised. 

Equitable mortgages can be executed by any valid 
agreement to that effect or sometimes even by conduct. 
They can usually be protected as "general equitable 
charges" by registration under the Land Charges 
Act, 1925, as already noted. They rank in order of 
registration and provided satisfactory inquiries are 
made as to the title deeds they app)ear to furnish 
adequate protection. 

* Grifrsofi v. National Provincial Bank, supra, was ax> important 
exceptional case There the owTier of property raised money on it 
by deposit of title deeds with a bank. Afterwards he made a legal 
mortgage to the plaintid subject to the bank's interest. Still Inter 
he redeemed his deeds by paying ofi bis debt to the bank and sub- 
SMuently obtained a loan from the defendants by depc^t of the 
title deeds. The plaintifi had never informed the ba^ of his interest, 
so that they had naturally surrendered the deeds without informing 
him. The question then arose as to who should have priority, the 
legal mortgagee (plaintiff) or the equitable mortgagee (defendant) 
who had the deeds. It was held that there was no obligation on the 
plaintifi to inform the first bank of his mortgage, and that nothing 
had happmied to displace the' rule that the legal mort g agee is 
entited to priority. 

' The mortgage by deposit is expressly safeguarded by s. 3 (5) 
of tha Act. 
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The value of a security may of course di^reciate, and 
lenders protect themselves against this by advancing 
not more than a certain proportion of the estimated 
value at the time of the loan, usually two-thirds. This 
is intended chiefly as a safeguard against market 
fluctuations. It is obvious, however, that in the case 
of many types of property, and especially buildings, 
a much heavier depreciation may take place through 
lack of proper repairs. It is clearly to the mortgagor’s 
advantage to keep the property in repair, but he is 
under no obligation to do so, and it is therefore the 
practice to require him to covenant by one of the terms 
of the mortgage deed to keep the projierty in goori 
repair. Even more important is it that the property 
should be properly insured against fire ; otherwise the 
security may be lost altogether. A further covenant 
by the mortgagor is to keep the property insured up 
to an amount stipulated, and if he fails to do so the 
mortgagee has the right to in.sure it at his expense. 

By another common form clause a bank mortgagee 
reserves the right to consolidate mortgages. By con- 
solidation is meant the adding together of mortgages 
on different properties held by one mortgagee — it is 
to be distinguished from tacking. Suppose the bank 
advance £2000 to Jones on his house and £3000 on 
his factory: they may, if they have reserved the right 
to do so, consolidate the two mortgages and treat them 
as a mortgage for £5000 on the two properties; i.e. 
Jones cannot redeem his house without at the same 
time redeeming his factory. If, as may possibly- have 
happened, the factory has seriously depreciated in 
value, this right will be important to the bank. The 
right to consolidate mortgages only exists when 
expressly bargained for in one or other of the relevant 
de^s of mortgage.^ 

Of the various other clauses commonly f9und in the 
deeds of mortgage and agreements to charge or dep>osit 
used by bankers, some have’already been referred to, 
as that conferring the right of sale without compl5dng 
* Law of Property Act, 1925, *. 93- 
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with statut*^ formalities and that appointiiig the 
nominee of the banker the mortgagor's attcnney to 
effect sales, etc., used in the case of equitable mort- 
gages ; others though of considerable practical import- 
ance are of a somewhat technical char^ter and cannot 
receive consideration in such an outline discussion of 
the subject as is being attempted here. 

Stocks and Shares and Life Policies 

A mortgage of stocks and shares or of a policy of 
life assurance is usually referred to as a charge. Gen- 
erally speaking, it is governed by the same sort of 
considerations, and effected by similar means as a 
mortgage of land was before 1926 although being chases 
in action these tyi>es of property differ considerably 
from the tangible property with which we have so far 
been dealing. They are also not affected by the Law 
of Property Act, 1925. In view of these facts and of 
their importance to bankers, it is considered advisable 
to treat them separately. 

Stock or shares in a company governed by the 
Companies Act, 1929, may be made the subject of 
either a legal or equitable mortgage.^ A legal mortgage 
involves the actual transfer of the stock or shares in 
question, and must in almost all cases be completed 
by the registration of the title with the company.* 

Apart from the fluctuating value of stocks and shares 
which afford a commercial weakness in this type of 
mortgage, the only legal danger appears to be in the 
possibility of the customer having furnished forged 
transfers and certificates to his banker. The latter will 
usually have sent these in for registration himself, 
and by doing so he warrants that they are genuine.* 
Should the company thereafter issue new certificates 

^ We have not space to deal with companies apart faom the Act, 
e.g. char t ered companies, though the position is substantially the 

aame. 

* This is common form under the Articles of companies. '"A 
preamt and unconditional right to have a transfer registeiad*’ is 
said to be the equivalent of a transfer for this purpose. See Hart, 
op. «sf., VoL II. p. 966; but Paget doubts this, op. of., p. 553. 

* fSko/Mi CorporoMoH v. Bmrolmy, [1905] A.C. 393 digea t ia d bdow. 
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to the nuRtga^ee or to his nominee, they will bacmne 
estopped from challenging their title m these new 
certificates. The company, however, remains liable 
to the original owner whose certificates were counter- 
feited and for this liability they are entitled to be 
indemnified in an action for breach of warranty brought 
against the bank which presented them for registration. 

nxtrscRAnoii. sHBrnsu) ooRPoaanov v. barolat' 

The defendant banker had received a transfer which 
purported to be executed by the registered holders of 
certain stock ; actually it had been forged. This he sent to 
the corporation with the request that they should register 
the stock in his name. The request was carried out, and the 
stock afterwards transferred to a third party who was 
registered as owner. The forgerj’ wa.s then discovered, and 
the plaintiff had to provide the third party with new stock. 
They sued the bank for the cost of this and were held 
entitled to recover. 

In the case of the legal mortgage this difficulty could 
be avoided by requiring the mortgagor himself to carry 
out all the formalities in connection with the transfer. 
It need hardly be added that a legal mortgagee is 
bound by any prior interests of which he has notice. 

Full legal mortgages are, however, uncommon 
except where the loan is likely to be long standing, the 
usual method being that of equitable mortgage effected 
by the deposit of the stock or share certificate with the 
lender accompanied by what is called a blank transfer, 
i.e. a form of transfer signed by the assignor leaving the 
name of the assignee to be filled in by the lender should 
it become necessary for him to realise the security. 
Occasionally the articles require that the trcinsfer must 
be by deed, in which case the blank transfer will be 
insufficient and a power of attorney must be obtained. 
This is, however, uncommon in the case of companies 
registered under the Companies Act, 1929. 

The security may be realised by sale or by fore- 
closure. On realisation the •bank will fill in the blank 
tranter and send it forward with the certificate for 

‘ [1903] A.C. 39*. 
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r^istration. , Here they run the risk of the transfer 
having been forged, a matter which has already been 
discussed. In this case, however, it might not be 
possible to get the mortgagor to take responsibility 
for registration. 

Like any equitable mortgagee, the banker will be 
postponed to a legal mortgagee who obtains a title 
without notice of prior claims. The fact that regis- 
tration is almost always necessary to complete title, 
however, may be made to furnish him with adequate 
protection. Notice in lieu of distringas of the equitable 
interest can be given to the company in question, which 
wdll thereupon come under the obligation to notify 
the banker of any proposed transfer, and on receipt 
of such notice the latter can if necessary take action 
to prevent its going forward. 

Such a notice, however, requires an affidavit and 
authentication under the Seal of the Court. Notice 
by letter is not necessarily effective because in the 
first place many companies exempt themselves in their 
articles from the obligation to take notice of “equit- 
able, contingent future or partial interests” and the 
validity of such clauses even when the company itself 
afterwards claims a lien on the shares in question has 
frequently been upheld.* Apart from such an exemp- 
tion clause it has been claimed that the general words 
of Sect. loi of the Companies Act, 1929 (by which, 
■'no notice of any trust expressed implied or construc- 
tive shall be entered on the register and be receivable 
by the registrar in the case of companies registered 
in England or Ireland”), confer a like benefit upon 
every company. In Bradford Banking Company v. 
Briggs* the House of Lords held that these words did 
not cover notice of a mortgage but in that case the 
company was cleiiming to exercise a lien in its own 
interest, and, in Hart’s view, the position would be 

different if the interests of a third party were involved." 

• 

’ See SodM Gintrale Pans v. Waiker (tSS^), ii App. Cas. ao. 

■ (*88<i), 12 App. Cas. 29. 

• Hart. Op. ctt: Vol. II, p. 986, 
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We are unable to concur with this opinion, but until 
the point is finally decided the notice in* lieu of dis- 
tringas will be necessary for full protection, for it 
would not appear to be overruled either by exemption 
clause or Sect. loi. 

The possibility that the company may claim a lien 
on the mortgaged shares in respect of some liability 
towards it of the shareholder is a risk which is taken 
equally by legal and equitable mortgagees. Such a lien 
only exists when expressly provided in the company’s 
articles, but since a clause to that effect is common 
form, the possibility must always he borne in mind. 
The likelihood of its being exercised is a matter of 
practical judgment.* 

In the same way, policies (>f life assurance may be 
used as security by the method of mortgage, and again 
the mortgage may be legal or equitable. A legal 
assignment is effected by deed which in addition to the 
proviso for redemption usually contains the following 
stipulations — 

(а) a covenant for payment of premiums or to keep 
up the policy ; 

(б) a licence to the lender to pay the premiums 
upon the debtor’s default and to add them to the 
capital amount of the loan ; 

(c) a licence to the lender to surrender the policy. 
Notice of assignment must be given to the assurer in 
accordance with the Policies of Assurance Act, 1867. 
Payments made to the assured or his repre.sentative in 
gCK^ faith when no notice has been received will be 
valid to discharge the policy. 

An equitable mortgage is effected by deposit of the 
policy with or without an undertaking to execute a 
deed of assignment and accompanied by an agreement 
containing the clauses already mentioned. It is advis- 
able to give notice of such charge to the assurer, but 

this will not give the security priority over earlier 

• 

* It may be assumed in the case of fully paid shares on the 
5*ffieial Stock Exchange list that there is no hen, owing to the 
incidence of the Rules of the Stock Exchange. 
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equitable inprtgages,^ thou|^ it might as^t in prevent- 
ing a later legal mortgage. A mere agreement to assign 
would amount to an equitable mortgage, but a banker 
should be satisfied with nothing less than possession of 
the policy. 

Policies of life assurance are usually regarded by 
bankers and others as a very good type of security. 
From the legal point of view, this opinion cannot he 
endorsed. They should be used as a collateral security 
in conjunction with others. The surrender value is 
often comparatively small, and in the absence of 
reinforcement by other security it is not safe to lend 
beyond this sum. Difficulties over pa5mient of pre- 
miums often arise. Moreover policies of assurance are 
apt to be defeated for a variety of reasons, such as 
failure by the assured to disclose material facts, fraud, 
lack of assurable interest, suicide of the assured, etc. 
The conditions of the policies in common use vary 
considerably. "Indisputable policies" which in addi- 
tion contain clauses safeguarding the position on the 
suicide of the assured should be looked for, but only 
a close study of the policy offered and some knowledge 
of the law of life assurance can enable the lender to 
form a sound judgment. 

Debentures 

Debenture is the name given to the document by 
uetwntum whicli a limited company acknowledges receipt of 
money which it promises to repay with interest at a 
future date (usually fixed) and mortgages or chaiges 
its assets as security for its borrowings. The word, 
however, is not strictly a technical term of law but 
is used with various meanings.* The ordinary form of 
debenture, however, is issued by a company and 
differs from other mortgages in that it creates a general 
charge over all the assets of the company. The 

* See Spenctr v. Clark* (187^), 9 Ch.D. 137. 

' See Miner's Compaay Law, 15th Ed., p. 300, where aeven 
difiedag types ol instrument cmnctly describe as debentures are 
ennvunated. 
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company, however, is permitted not only to continue its 
possession of these assets but to dispose of them in the 
ordinary way of business jmt as if a mortgage had 
never existed, so that purchasers take a good title 
free of any claims by debenture holders. New assets 
acquired after the issue of the debenture are usually 
brought under the charge which it creates. In circum- 
stances set out in the instrument of which the most 
important is the failure to pay interest as it falls due, 
the debenture holder is given the right to appoint a 
receiver, to take possession of the assets, and to dispose 
of them so as to recoup himself for his advance and 
the interest due thereon. The charge which up to that 
point is said to “float" (hence the expression " floating 
charge") then "crystallises." The law of delientures 
forms an important section of company law ; it will 
be only possible here to indicate a few salient featuies. 

It will be obvious that the debenture is an exceed- 
ingly useful method of raising money for a busine.ss 
concern, and it is one which is much used. When a 
company wishes to obtain a loan from its banker, it 
will frequently offer a debenture. The value of this 
security will depend chiefly on the condition of the 
company’s business. If it has extensive factories or 
warehouses, the debenture will usually provide for the 
mortgage of those by deposit of title deeds. The issue 
of a debenture giving a floating charge does not pre- 
vent the subsequent issue of mortgages on specific 
items of property covered by the debenture even if the 
new lender had knowledge of the debenture.- The 
debenture may, however, expres.sly provide that no 
such mortgage shall be granted, and a clause to this 
effect is usually inserted. The value of the promise to 
repay contained in the instrument may be reinforced 
by the personal guarantee of the directors. If the 
bu^ess is a small one, the company will probably 
issue one debenture covering the whole of its assets. 
If it is large, the debenture may be one of a series 
tanking pari passu. In any case the promise to repay 
wQl be <m demand or on short notice, and in this a 



LAW OF BAXKINC 




Ditcbaii« 


Winding up 


276 

debenture issued to a bank differs from the typ>e <ndin- 
arily floatec^ on the market. 

llie most important legal point about the debenture 
is the need for r^istration.^ If not registered in 
accordance with the requirements of the Act, the 
debenture will be void. There is thus no difficulty in 
ascertaining whether prior debentures have been 
issued. 

Before 1930 difficulties used to arise when the 
company’s account came to show a balance and 
afterwards was overdrawn again. The effect of this 
might be to discharge the debenture so that the new 
loan was left unprotected.* Sect. 75 (4) of the Com- 
panies Act, 1929, however, provides that where a 
debenture has been deposited to secure a current 
account, the debenture is not to be deemed to have 
been redeemed by the fact that the company’s account 
lias ceased to be in debit while the debenture remained 
deposited. 

Naturally a debenture is effective against the liqui- 
dator and general creditors on the winding up of the 
company. An important provision of the Companies 
Act, 1929,* is aimed at preventing sinking companies 
getting rid of their assets by the issue of debentures and 
thereby fraudulently preferring some creditors to 
others. It invalidates floating charges created within 
six months of the commencement of winding up except 
in respect of any cash actually paid to the company. 
Where the debenture is given to secure advances on 
current account, it will only be effective to secure the 
amount actually owing at the commencement of the 
liquidation.* 

> Companies Act, 1939, s. 79. 

* Cf. Ke George RoutUdge &■ Sons, [1904] 3 Ch. 474. 

* S. 366 . 

* Re Hayman, Christy and Lilly Ltd., [1917] i Ch. 383. 



CHAPTER XII 

TEBimiAnON OF BELATIOH8HIP 

The relationship of banker and customer may be 
terminated in any of the following ways— 

(a) Mutual Agreement. 

"• (6) Proper notice by one party to the other. 

(c) Death of the customer. 

' (d) Lunacy of the customer. 

[e) Bankruptcy or winding up of either jKirty. 

(a) This requires no further comment. Any balance 
owing to the customer must be paid to him and any 
existing overdraft cleared. Claims by third parties, 
if any, must be dealt with according to the rules already 
enunciated.^ 

{b) Since the customer can recover the amount due 
to him on demand, no notice to close a current account 
would appear to be necessary. In the case of a deposit 
account, however, the banker could insist on the notice 
specified on the receipt, or book, 

'^The banker, however, cannot close the account 
without giving reasonable notice.' The length of such 
notice will depend on the character of the account 
and the circumstances of the case. A foreign account 
would obviously necessitate longer notice than where 
the customer was in the same town; while the fact 
that there were outstanding cheques and domiciled 
bills would have to be taken into account. The cus-/ 
tomer must be given time to make such arrangements 
as are necessary to protect his credit.* 

An injunction will not normally be granted to restrain 
the closing of an account since damages will be sufficient 
remedy, and the remedy by injunction is not appro- 
priate for the enforcement of a contract of debt. 

• See Chapter VIII. • 

• See Bvatingham v. London ond Midland Bank (1S95), i* T.L.R. 
70, when tte plaintifi'e argament to tiiis effect seems to have been 
•oespted. 


Muluat 

linMOMSl 


Nolloa to 
tmniiuM 


N*uu»blt 

Itnith 


277 



DMtb of 
ctwioaicr 


378 LAW OF BAKKING 

mtvmAimm. isMFBm ltd «. uonw KiOP 

The ptaintilh inaugurated a "nowball” acbmo oi 
insurance and the defendants agreed to act as their hankoa, 
and to accept proposal forms and subscriptions sent in bjr 
would-be participants in the scheme. Many thousands of 
persons both in this country and abroad beciune interested, 
but the defendants on reconsidering the matter decided 
that they ought not to be associated with such a schmne 
and gave the plaintiffs one month’s notice to cdose the 
account. It was held that the scheme was so widespread 
and the defendants so interwoven with its workings that 
the notice given was quite insufficient. A declaration was 
made to that effect, but an injunction refused. 

(c) The death of the customer terminates any 
authority he has given to his banker to act for him 
and should in theory operate as an automatic counter- 
mand of any outstanding cheques. As has already been 
mentioned, however. Sect. 75 (2) of the Bills of Ex- 
change Act, 1882, provides that it is the notice of 
death which revokes the authority to pay cheques. 
Since there appears to be no case where acts by a banker 
on behalf of a deceased customer before receiving notice 
of the latter’s death have been challenged, it may yet 
be that the Court would decide to apply a rule uniform 
with that relating to cheques, though such a decision 
would conflict witli such decisions in Agency Law as 
Yonge V. Toynbee,^ under which agents have been 
held personally liable for acts performed after the 
automatic termination of authority by operation of 
law. The banker’s position as mandatory is not 
necessarily governed by the same considerations as 
his position as agent. 

The dissolution of a corporation customer such as 
a joint-stock trading company is the equivalent of 
death,* but the subject is treated under («) below. 

The principal question which arises on the death of 
the customer is as to the person entitled to receive any 
balance standing to the credit of the deceased's 

4 

‘ (« 9 * 3 ). 39 T.LJL 37a. 

* ti9xoJ t K.B. aij. 

.* Saltern v. Nem Btestem CycU Co., [1900] 1 Ch. 43. 
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acoDont. This is not veiy difficult. The personal 
representative (executor or administrator) is entitl«l 
to be paid the mcmey. His authority depends on the 
probate or letters of administration, and the banker is 
oatitled to the production of one or other of these 
before making payment,* and indeed would run sc»ne 
risk in making pa3rment without such production. 
Pa3nnents made in good faith under probate or letters 
of administration are protected in the event of irregu- 
larity subsequently coming to light.* 

(<i) According to the principle in Yonge v. Toynbee, iJSJS*** 
the lunacy of the customer should automatically 
terminate the relationship, certainly in all cases where 
the banker’s authorisation is to act as agent, and for 
any subsequent acts he would be personally liable. 

The banker's position as mandatory is not necessarily 
governed by the same considerations as affect his 
agency and until the point comes before the Court it 
must remain obscure. It is usually considered that in 
respect of cheques at any rate the authority to pay 
is only revoked by notice of insanity,* and it is cer- 
tainly desirable that the rule should be the same as 
in case of death. It is often very difficult to decide 
whether a person is a lunatic, and it is surprising that 
no questions involving bank accounts have come before 
the Courts. Unless the evidence of insanity is fairly 
conclusive, the banker’s wisest course would appear 
to be to treat the customer as sane so that he would 
then at any rate not be liable for damages for wrongful 
dishonour. 

A committee in lunacy or a receiver will in such 
cases be appointed by or with the sanction of the Court, 
and the banker can only safely make jjayments to such 
person when satisfied as to his credentials. 

^ Tam V. Commercial Bank of Sydney (1884), 12 Q.B.D. 294. 

“ Banken are ia a peculiar positioii, and when ajsked to hand over 
large nma of money to persons claiming as executors of deceased 
cnatoBUMS I think they are justified in requiring to be made safe by 
prodnetionirf probate." * 

* Administration erf Estates Act, 1925. 27 (15 Geo. V.. c. 23). 

• See Hart. op. cU.,p. 30a ; Megiah, The Banker’s Customer, p. 76, 
hereevirt Hifeto that UiMcy revokes authority. 
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BANKRUPTCY 

(«) Bankruptcy or winding up is usually considered 
to terminate the relationship; on whichever side the 
bankruptcy or winding up takes place. Bankruptcy 
affects property and its practical effect is to close the 
account, though whether this results as a matter of 
law may be doubted. Default of the bank may be 
dealt with very shortly since it is now a rare event, 
and in any case only gives rise to difficulties of a normal 
character. The bank's authority naturally terminates 
on bankruptcy or dissolution. The customer will be 
entitled to a dividend in resjsect of any balance standing 
to the credit of his account calculated in the ordinary 
way, and will be entitled to the return of any articles 
bailed. 

The bankruptcy of the customer terminates the 
banker ’.s authority to pay his cheques or to accept or 
pay bills or take other action on his behalf involving 
property rights, for these are all automatically trans- 
ferred to the trustee in bankruptcy. It perhaps does 
not actually terminate the relationship though the 
account may and clearly should be closed.^ 

On the making of a receiving order the balance, if 
any, to the credit of the customer’s account is auto- 
matically transferred to the official receiver or the 
trustee in bankruptcy if and when appointed. The 
banker then comes under a duty to pay or deliver to 
the trustee in the bankruptcy any money or securities 
in his possession or power and a neglect of this duty 
is punishable as a contempt of Court.* The adminis- 
tration of the assets by the trustee is, of course, a 
feature of the Law of Bankruptcy which cannot be 
dealt with here. 

Very difficult problems arise, at any rate in theory, 
in connection with the banker’s position, owing to 
the doctrine of "relation back.” Subject to certain 
protections which will ^ discussed later, the bank- 
ruptcy is deemed to commence not on the date of the 

• See a88. 

* Baiucrnptcy Act. 1914, s. 48 (6). 
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receiving order, but on that of the first available act 
of bankruptcy and at the precise moment thereof.* I 
Now a substantial period may elapse between act of 
bankruptcy and receiving order, and it is quite possible 
that the publication of the receiving order may lie 
the first intimation of bankruptcy which the banker 
receives, though this would usually mean that he had 
been careless. During this period the banker may well 
have paid a number of cheques, acted upon an assign- 
ment, or otherwise acted in such a way as to diminish 
the assets which in theory he has all the time been 
holding for the trustee. Prima facie, therefore, he is 
liable for all those sums; and conversely, for all prop- 
erty received from or on behalf of the customer during 
the same period even if he has in the meantime rede- 
livered it to or to the customer’s order. .Such dealings 
with the customer's money or projx'rty are voitl as 
against the trustee in the bankruptcy. 

Sects. 45 and 46 of the Bankruptcy Act, i()t4. how- 
ever, "protect” certain tran.sactions taking place dur- 
ing the intermediate pt^riod, and although, as will t)e 
seen on analysis, these provisions appear to afford only 
a limited amount of assistance to bankers, in practice 
but few cases involving them have been before the 
Courts, so that the protection is perhaps more adequate 
than it seems. 

Sect. 45 provides; "Subject to the foregoing pro- 
visions of this Act with respect to the effect of bank- 
ruptcy on an execution or attachment, and with respect 
to the avoidance of certain settlements, a.ssignments 
and preferences, nothing in this Act shall invalidate 
in the case of a bankruptcy — 

(а) any payment by the bankrupt to any of his 
creditors ; 

(б) any payment or delivery to the bankrupt ; 

(c) any conveyance or assignment by the bankrupt 
for valuable consideration ; 

{d) any contract, dealing or transaction by or with 
the bankrupt for valuable consideration. 

' R0 Bumpus, [1908] 3 K.B, 330. 
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Provided that both the following conditions are 
compUed with, namely — 

(i) that the payment, delivery, conveyance, assign- 
ment, contract, dealing, or transaction, as the case 
may be, takes place before the date of the receiving 
order ; and 

(ii) that the person (other than the debtor) to, by, 
or with whom the payment, delivery, conveyance, 
assignment, contract, dealing, or transaction was made, 
executed, or entered into, has not at the time of the 
payment, delivery, conveyance, assignment, contract, 
dealing, or transaction notice of any available act of 
bankruptcy cominittefi by the bankrupt before that 
time. 

By Sect. 46 “a payment of money or delivery of 
property to a person subsequently adjudged bankrupt, 
or to a person claiming by assignment from him, shall, 
notwithstanding anything in this Act, be a good dis- 
charge to the person paying the money or delivering 
the property, if the payment or delivery is made before 
the actual date on which the receiving order is made 
and without notice of the presentation of a bankruptcy 
petition, and is either pursuant to the ordinary course 
of business or otherwise bona fide." 

The four cases where protection is granted require 
discussion in detail. 

{a) Payment to his Creditors by the Bankrupt. The 
banker can only be protected by these words if he 
can be regarded as his customer’s agent when pa3ring 
his cheques, and if the sums in question have been 
jsaid to per-sons who are actually creditors of the 
customer. On the former p>oint there is no decision, 
but it seems improbable that the Court will take the 
view that the banker who is after all simply repay- 
ing a debt to his customer's nominee do^ so as an 
agent. 

(6) Payments or delivery to the bankrupt. This clearly 
covers repayments to the customer whether against 
his cheques or without, also redelivery to him of artictes 
entrusted for safe custody. It is difficult, howevor, to 



TSRKINAnON OP HELATIOKSaiP a 83 

cODStnie the words so as to make them cover payments 
or deliveries to third parties, such as wHl commonly 
have occurred when the banker pays cheques to any 
one other than the customer himself. There is a 
difference of opinion, however, among the textbook 
writers on this point, ^ and it must be considered open. 
The analc^ous Sect. 47 which deals with the po.sition 
of the bankrupt in respect to property acquired after 
his bankruptcy* expres^y provides that for the purpxjse 
of that section payments made by the order or direction 
of a bankrupt are to be deemed transactions by the 
bankrupt. 

This protection {b), however, Ls really redundant as 
Sect. 46 of the Bankruptcy Act consi(leraV>ly enlarges 
its operation. It will be observed that this latter s«!e- 
tion protects payments made to poisons claiming by 
assignment from the bankrupt. Since, however,* the 
payee of a cheque does not take by assignment, this 
extension of protection does not appear to assist the 
banker. Hart, however, considers that, under this 
section, payments to a third party on the customer’s 
mandate are to be regarded as payments to the cus- 
tomer.^ 

(c) Conveyances or assignments by the bankrupt for 
valuable consideration. This may protect the banker in 
the not very common event of his having paid his 
customer's balance away under an assignment. An 
assignment at this stage will often, however, have been 
made without consideration, as when the bankrupt 
attempts to transfer money to his wife, and/or amount 
to a fraudulent preference and therefore come within 
the proviso of this section. 

{<t} "Any contract dealing or transaction with the 
bankrupt for valuable consideration." This appears to 
have been inserted in order to protect bona fide trans- 
actions not already covered, and might in certain cases 


* Paget's view, op. cit., p. 52, is that adopted above ; lor the con- 
trary opinion, see Grant, Law of Bt^king, 7th Ed., p. 90. 

• See p. 289. post. 
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prove valuable to the banker. It does not cover, 
however, pa3^ents of the customer’s cheques to third 
parties; for such payments can hardly be described 
aS transactions with the customer. The words quoted 
above from Sect. 47 of the Act are relevant here 
also. 

This clause may protect a banker who has collected 
cheques for his customer’s account. Such cheques are, 
of course, notionally the property of the trustee in 
bankruptcy, and the collection of them therefore 
amounts to conversion. The banker might well be 
regarded, however, as engaged upon a transaction with 
the bankrupt for valuable consideration. It may be 
observed that the banker who collects cheques with 
notice of an act of bankruptcy does not appear to be 
protected, for Sect. 46 hardly covers his case.^ 

All these protections are conferred only conditionally. 

(i) The payment, transfer, etc., must not offend 
against the provisions of the Act as to fraudulent pref- 
erences, settlements, executions, or otherwise. Under 
Sect. 46, however, it is sufficient that the payment or 
delivery was either pursuant to the ordinary course 
of business or was otherwise bona fide. 

(ii) The payment, transfer, etc., must have taken 
place before the Receiving Order was made. 

(iii) The person seeking protection for the trans- 
action must not have had notice of any available act 
of bankruptcy. Under Sect. 46, however, this is 
altered to notice of presentation of the bankruptcy 
petition. 

Bankers must accordingly be on the look-out that 
these conditions are observed, (i) calls for little com- 
ment. A customer is unlikely to make a fraudulent 
preference to his banker, and the latter is most inter- 
ested in making pajnnents or deliveries under (fi). It 
is possible, however, that an over-zealous manager 
might become involved in a fraudulent preference and 
it is, therefore, necessary to notice the definition of 

* Sm Bankruptcy Law «« Relation to Banking, by W. N. StaUe, 
1 ( 4 ^, in Journal of the Institute oj Bankers (1936), V(d. 57, p. 226. 
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such given in Sect. 44 (i) of the Bankruptcy Act, 1914, 
viz. "every conveyance or transfer of property, or 
diarge thereon, made, every payment made, every 
obligation incurred, and every judicial proceeding taken 
or suffered by any person unable to pay his debts as 
they become due from his own money in favour of any 
creator, or of any person in trust for any cretlitor, with 
a view of giving such creditor, or any surety or guaran- 
tor for the debt due to sucfi creifitor, a preference over 
the other creditors, shall, if the person nraking, taking, 
papng, or suffering the same is adjudged bankrupt 
on a bankruptcy petition presrmted within three 
months after the date of making, taking, paying, or 
suffering the same, be deemed fraudulent and void as 
against the trustee in bankruptcy.” 

Many difficult questions have arisen on the inter- 
pretation of this section, and for the discussion of 
these the reader is referred to textbooks on the Law 
of Bankruptcy. 

(iv) Unless the banker is aware of what is taking 
place, there is likely to be a time lag between the 
making of the Receiving Order and its coming to his 
knowledge. Transactions taking place during this 
period are not protected. It is, therefore, important 
from the banker's point of view that he should take 
steps to learn of the receiving order immediately after 
it is made. These orders are published in the London 
Gazette, which is automatically scrutinised by all 
persons interested in bankruptcies. 

The Court has a discretion to suspend the advertise- 
ment of an order and wall occasionally do so for a 
limited period in order to give the debtor a laist chance 
of coming to an arrangement with his creditors, or of 
appealing against the Order. In such cases, the Order 
operates before any outside person could reasonably 
be expected to have knowledge of it, and it would be 
fairer not to make the Order at all at that stage. It 
may easily happen that transactions take place, e.g. 
dieques are paid between the making of the Order, 
and its advertisement, and such will not be protected 
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by dther Sects. 45 or 46 of the Bankruptcy Act, 19x4.* 
The position has, however, been modified by the 
Bankruptcy (Amendment) Act, 1926,* which {»ovid^ 
that "where any money or property of a bankrupt 
has, on or after the date of the Receiving Order but 
before notice thereof has been gazetted in the prescribed 
manner, been paid or trcinsferred by a person having 
possession of it to some other person, and the payment 
or transfer is under the provisions of the principal Act 
void as against the trustee in the bankniptcy, then, 
if the person by whom the payment or transfer was 
made, proves that when it was made he had not had 
notice of the Receiving Order, any right of recovery 
which the trustee may have against him in respect of 
the money or property shall not be enforced by any 
legal proceedings except where and insofar as the Court 
is satisfied that it is not reaujonably practicable for the 
trustee to recover in respect of the money or property 
or of some part thereof from the person to whom it 
was paid or transferred.” 

It will be observed that this b a very qualified 
amendment ; it would not have assisted the banker in 
the circumstances of the case of IVigzell,^ where the 
payments were made to the customer himself for it 
is obviously no use the trustee looking to the bankrupt 
for repayment. Moreover, the majority of payments 
will probably fall under this head. On the other hand, 
the banker has only got to prove that he did not know 
of the Receiving Order, and it is immaterial that hb 
want of knowledge was occasioned by hb own care- 
lessness. The amendment applies only to payments or 
transfers under (b) of Sect. 45, and it might be argued 
that it does not assist the bamker i>a3ring cheques, as 
he is not a person “in possession” of another person’s 
money but a debtor under the obligation to repay a 


} Re WigmU, [1931] 3 K.B. 835, where the customer paid in 
vaxknts sums and made substantial <fiawiiig8 during this period, and 
it was hdd that the former suiss belonged to the traatM in baidt- 
nmtcyv and the latter were not protect^. 
lO A 1 7 Geo. V.. c. 7 . s. a. 

Smprt. 
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debt in a particular way. It seems improbable, how- 
ever, that the Courts will adopt so nSuTow a con- 
struction. 

(v) Notict of availahU act of bankruptcy. There are 
eight different kinds o{ acts of bankruptcy by a person 
given in the Bankruptcy Act, 1914,' viz. : (a) assignment 
or conveyance of his property to a trustee or trustees 
for the benefit oJ his creditors generally; (b) a fraudu- 
lent conveyance, gift, delivery, or transfer of projrerty 
or any part thereof ; (c) conveyances or transfers of 
property or charges thereon whicli would be void as 
fraudulent preferences under the Bankruptcy or other 
Act if the person were adjudged bankrupt ; [d) depart- 
ure from England, remaining abroad, leaving his 
residence, absenting himself, or beginning to keep 
house with the object of defeating or delaying creditors ; 
{e) execution levied on his goods under process of the 
Court under which the goods have either been sold or 
held by the sheriff for twenty-one days ; ( f) filing of 
declaration of inability to pay debts or presentation of 
bankruptcy petition ngainst himself; (g) final judg- 
ment or order followed by bankruptcy notice which has 
remained uncomplied with for seven days ; {h) notice of 
suspension or of intention to suspend payments of debts. 

It is obvious that a banker is unlikely to have notice 
of (b), (c) or {d). The customer who adopts the pro- 
cedure in //), or (h) wiJJ probably .give notice to his 
bank. A sheriff's execution will probably come to the 
knowledge of the banker fairly quickly, but final 
judgment plus bankruptcy notice which is npw the 
usual method of making a person bankrupt is less likely 
to do so. In this case a garnishee order nisi may have 
been served on the bank as soon as judgment has been 
obtained.* 

The act of bankruptcy must have taken place within 
three months of the date of the petition to the Court 
to make the debtor a bankrupt,* otherwise it is not 
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* See 8 . X, for exact details. 
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"available" for the purpose of founding a petition. 
A bankruptcy notice is a notice in a prescribed form 
which is served on the debtor, and gives him notice 
that the consequence of his failing to pay the judgment 
debt will be a petition to the Court to declare him a 
bankrupt. 

Notice of an act of bankruptcy is not necessarily the 
same thing as knowledge. A person who has informa- 
tion from which he ought reasonably to infer an act 
of bankruptcy is considered as having notice.* The 
po.sition would no doubt be the same if the banker 
neglected to read a notice sent to him. On the other 
hand, knowledge of the issue of a bankruptcy notice 
without anything more has been held not to be notice 
of an act of bankruptcy.* 

The question of whether the bankruptcy of the 
customer has the effect of terminating the relationship 
has already been referred to as doubtful. It clearly 
operates to transfer to the trustee in bankruptcy debts 
owing from the banker to the customer, and it would 
appear to give the banker the right to close the account 
without giving the usual notice. Should he fail to do so, 
however, there appears to be no good reason why the 
relationship should not continue in being. The obliga- 
tion to treat the account as confidential certainly 
continues as far as persons other than the trustee are 
concerned, and probably any other obligations which 
do not affect the bankrupt’s property. 

The exact moment at which the right to close the 
account arises is not certain. Before the Act of 1914, 
it had been held that after the date of notice of an 
available act of bankruptcy the banker might refuse 
to pay his customer and should pay into Court to 
abide the event of bankruptcy.* Under Sects. 45 and 
46 of that Act, as has been shown, the crucial date for 
the protection of transactions differs according to the 
section which applies. The question of payment of 

* Re Snowball, Ex parte Doufias (1872). 7 Ch. App. 334. 

* Re Boocock, [1916] 1 K.B. 816. 

* See McCariky v. Capital and CtmnHes Bank, [1911] 2 K.B. 
loSS. 
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cheques is the most importaot. and this, if protected 
at all, is protected until the date of notice of the 
bankruptcy petition or the date of the receiving order, 
whichever comes first. It would therefore appear that 
the banker should not close the account until a date 
arrived at in this way, i.e. that he is not entitleti to 
close it on becoming aware of an act of bankruptcy. 

He will, however, collect cheques for the account at 
his risk.i Moreover, where at the date of the receiving 
order the account is still open, it may not l>e with- 
drawn until the expiration of seven days from the day 
appointed for the first meeting of creditors unless the 
Board of Trade otherwise order.* 

It is accordingly necessary to examine the position "Aiur 
which arises when a banker has a customer against pmpwtr" 
whom a receiving order has lx*en made. We are here 
concerned with the position in relation to money paid 
in or property handed over to the banker by a bank- 
rupt customer during the course of the bankruptcy, 

Such property is usually referred to as “after acquired 
property.” Pritna facie, such projx-rty belongs to the 
trustee in bankruptcy according to the rules already 
examined. If the banker has not closed the account 
of an old customer, he will nev'ertheless be aware of the 
bankruptcy and is unlikely to allow the account to be 
operated. He may, however, have opened an account 
for an undischarged bankrupt without knowledge of 
the true situation. This is not a serious danger if due 
care is taken at the time when the request to open an 
account is made. 

Provision, however, is made in the Bankruptcy Act, 

1914, to enable bankrupts to engage in business pro- 
vided they do so openly as bankrupts, and the trustee 
id the bankruptcy is kept aware of the position. It 
is to everybody’s advantage that a bankrupt should 
engage in business provided the community is safe- 
guarded against his contracting further obligations 
without di^losing his condition. By Sect. 47 of the 

* See p. 284, ante. 

• Banicniptcy Act, *• U)- 
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Act, therefore, transactions entered into bona Ji 4 e <a 
for value vfith bankrupts in respect of their “after 
acquired property" are made "protected transactions" 
unless the trustee intervenes or claims the benefit of 
them before they are completed. If he does not inter- 
vene, the title to the property dealt with in the trans- 
action, which of course is in the trustee and not in the 
bankrupt, is devested from the trustee and becomes 
that of the other party to the transaction. This 
protection covers payment of his cheques by his banker 
whether to the bankrupt personally or to his order, and 
receipt of money, securities, etc., from the bankrupt by 
the banker;* for these are deemed to be transactions 
for value. 

It is obvious that the trustee is likely to have con- 
siderable difficulty in ascertaining that such business 
is being done, and, with a view to assisting him, it is 
provided in the Bankruptcy Act, 1914,* that the 
banker must inform the trustee in the bankruptcy of 
the existence of the account, and, if he does not know 
the name of the trustee, then the Board of Trade. 
The trustee has then one month in which to make up 
his mind whether he will control the account, or leave 
it entirely between banker and customer. During this 
period the banker must not make any payments out, 
or delivery of property, without the express direction 
of the trustee or the Court. Should the trustee give 
directions, the banker must, of course, observe them, 
for the trustee owns the money. If the trustee re- 
nounces the account, or at the end of the month has 
taken no steps to control it. his title is divested, and 
the banker must accept the instructions of his bank- 
rupt customer. If the banker is unaware that his 
customer is an imdischarged bankrupt, he naturally 
cannot give notice to the trustee, and the question of 
whether he is protected will dep>end on the accident 
of whether the trustee learns of the transaction in tune 
to intervene and claim the money or property as the 
case itdiy be. 

Bankruptcy Act, 1914. a. 47 (i>. * S. 47 fa). 
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Xt may happen that the customer has an ov^tlraft 
at the time of his bankruptcy. A carefuf banker will 
in this event probably have securities in his hands 
the very purpose of protecting himself in this 
eventuality.' The realisation of these should enable 
him to ignore the bankruptcy proceedings, except that 
he must pay over any surplus accruing from the 
realisation to the trustee in the bankruptcy. If not 
properly secured, the banker, like any other creditor, 
may have to claim his dividend in the bankruptcy 
proceedings. First, however, he will examine the other 
possibilities. In the first place, there may be other 
accounts which are in credit and which may be com- 
bined with the overdrawn account to wipe out or to 
reduce the debit.* This right is expressly safeguarded 
by the Bankruptcy Act, 1914,® which, where there 
have been "mutual credits, mutual debts, or other 
mutual dealings,” enables an account to be taken of such 
mutual dealings, and the sum found to Ije due from 
one party to be set off against any sum due from the 
other party. Moreover it is pos.sible that under this 
section the banker may be able to bring into account 
items other than those appearing in other accounts 
and set off these also against the overdraft.® 

COMPANY LIQUIDATION 
When the customer is a limited company, it will on 
insolvency not be made bankrupt, but will be wound up 
or liquidated, a procedure which, of course, puts an 
end to its existence altogether. This same process of 
winding up has to be used whenever it is desired to 
bring a lii^ted company to an end, and this, of course, 
may often be necessary in cases where there is no 
suggestion of insolvency, e.g. because the objectives 
have been attained, or amalgamation with some other 


* See Qiapter XI. 

* See p. 223, ante. 

* .• - w u 

* The i^uestioa of what amounts to mutual dealings in bank- 
tnptcy is one of con^erable difficulty, and the student is adviaed 
to ooMntt a textbook on bankruptcy. 
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concern is to be brought about. In this latter type ot 
case, the wfttding up is usually effected voluntarily 
without any control by the Court. In cases of insol- 
vency, however, there will usually be a compulsory 
winding up which is cairietl out by order of the C^iurt 
and under the control of its officers. The procedure 
here corresponds with that in bankruptcy, and though 
the Bankruptcy Rules do not expressly apply, they 
are in practice observed. There is also a third possi- 
bility, viz. winding up under the supervision of the 
Court. 

When the company has finally been wound up, 
whichever method is made use of, the relationship of 
banker and customer has clearly come to an end. The 
question arises, however, as to what is the position 
during the intermediate period between the commence- 
ment of the winding up, and the dissolution. During 
the winding up, the company remains in being, and, 
unless the account is closed by notice, the relationship 
of banker and customer would appear to continue. 
The control, however, passes from the directors to 
the liquidator, who carries on business only for the 
purpose of the winding up. The problem is therefore 
one rather of termination of authority than of 
relationship. 

A voluntary winding up commences with a resolution 
to that effect.^ This must be advertised within seven 
days. A liquidator must be appointed and to him the 
powers and authority of the directors are automatically 
transferred. This means that the directors have no 
longer the right to draw cheques, while bills of exchange 
accepted in the name of the company by directors 
after the commencement of the liquidation will not be 
binding upon it.* As in any case of agency, however, 
the termination of authority is not effective as r^ards 
third parties until it comes to their notice, and therefore 

‘ The type of resolutioa de{>ends on the reason for winding up- 
Thia is not the place to enter into the details of company law ior 
s^hich U>e student is recommended to consult, e.g. Coitein's Company 
Lam. 

* See Bolognosi (1870). 3 Ch. App. 567. 
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the banks are entitled to continue paying cheques 
^gned under the original authorisation untU they have 
notice of the winding up. As, however, one of the first 
steps which any liquidator will take on appointment 
is to notify the company's bankers, no difficulty is 
likely to arise on this score. The position in regard to 
cheques and domiciled bills drawn or accepted before 
the winding up resolution, and presented for payinetit 
after this has come to the notice of the bank is more 
difficult, and in the absence of authority it is considered 
that the bank would be well advised to consult the 
liquidator before making payment. 

In the case of a compulsory order, the winding up 
commences at the time when the jietition to the Court 
to make the order is filed. As, however, the business of 
the company must be carried on until an order is 
made and a liquidator appointed, the authority t>S the 
directors must be regarded as continuing until that 
date. It would appear therefore not only that the bank 
is justified in paying cheques and generally in continu- 
ing business during this period, but that it ought to 
do so. It is not clear whether the authority to pay is 
to be regarded as terminated at the time of the order 
or only upon notice thereof. A compulsory order, 
unlike a voluntary one, terminates the employment of 
the directors,^ and it is arguable, therefore, that as 
from this time there can be no question of a holding 
out, and that payments or other transactions by the 
bank will not be protected. The bank must therefore 
take steps to inform itself of winding up orders, and 
having ascertained that one has been made in respect 
of a customer, take further instructions from the 
liquidator only. 

' Reid V. Explosives Company Ltd. (1887), 19 Q.B.D. 264. 
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U»AL ASPECTS OF THE QBOAIIISATIOI 

OF bahkino BusniEss 

The early goldsmiths and merchant bankers carried on 
business at their own premises, and when it became 
necessary to undertake transactions at a distance 
either travelled there personally or sent a trusted clerk 
to act on their behalf. Later, when the business of 
banking had become more widespread, and banking 
houses had been established in most important towns, 
it became usual for a banker who had to carry through 
transactions in distant places to employ a local banker 
as his agent, or, to give the designation which became 
usual," his corresjxindent.'' With the development of 
the big joint-stock banks in which the local private 
banks were gradually absorbed, it became usual for 
the bank to open branches in numerous towns, or to 
continue as a branch the business of the private banker 
which had been bought up. The result is the present 
system, which is too well known to require more than 
passing mention. Under this, the general business 
policy is directed and controlled by general managers 
and boards of directors working at a headquarters in 
London or one of the large cities, and most of the 
detailed business of ordinary "borrowing and lending" 
is done through the numerous branches dotted about 
all over the country. When, however, business is to 
be done in a locality where no branch exists, which is 
still, of course, normally the case in foreign and colonial 
countries, the old practice of appointing a local banker 
as correspiondent is still followed. It is accordingly 
necessary to examine shortly the legal imphcations 
resulting from these methods of organisation. 

Normally speaking, th^ "head office" and the local 
iM^ches of a bank fcum one legal entity. Thelnandies 
a£ suidi therefore have, horn a l^al point of view, no 

394 
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iiidqiendeiit existence. They are manned by persons 
ifho are the savants of the banking partner^ip or 
company just as much as are those employed at head- 
quarters, and there is no differentiation between the 
contract made at the one place or the other. It is 
usual to refer to the branches as af^ents of the head 
ofhce, but this is only true to the extent that any 
servant employed about his master's business is an 
agent, and it is preferable to retain the term “agency" 
as a description of the local correspondent, whose 
p>osition will be considered shortly. It has even been 
said that lor certain purposes the l)ranches “may be 
regarded as distinct trading Ixxlies.’’^ but this is, from 
a legal p>oint of view, an inaccurate use of language ; 
the truth being that it is an implied term t>f the con- 
tract between banker and customer that certain 
transactions, e.g. the payment of the customer's 
cheques, shall only be effected at a particular brancli, 
but this, of course, does not constitute that branch a 
distinct trading body. It would be quite possible for 
the bank to make its branches indef>endent legal entities 
by the formation of subsidiary limited companies, but 
normally speaking this would be to its disadvantage. 

In connection with overseas-trade, however, local 
laws may prevent an English bank in some cases from 
establishing a local branch or in others from doing 
business efficiently through such a branch, and it may 
then be considered desirable to establish independent 
companies which will thereupon act as correspondents. 

The importance of the legal unity existing bct^^’een 
the head office of a bank and the branches appears 
from time to time in these pages. We may here allude 
to the following matters — 

(a) Until the Bills of Exchange Act, 1882, Amend- 
ment Act, 1932, a banker’s draft not being a bill of 
extdiange was considered incapable of bearing a valid 
crossing.* 

(b) The bank's right to consolidate the customer's 

* See Jt. V. Lovitt, [1913] A.C. 312 at 219. 

■ See p. 40, anie. 
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various accounts applies equally when several accounts 
are kept at one branch and when they are kept at 
difierent branches.^ 

(c) Notice to or knowledge of the head office is notice 
to or the knowledge of the particular branch affected 
by the notice or knowledge.* 

But this is perhaps subject to the qualification that 
such notice or knowledge does not become effective 
until the lapse of the time reasonably necessary for 
the communication of such notice or knowledge from 
branch to head office or vice versa. 

Notice of an act of bankruptcy is a good illustration 
of the application of this rule.* It is, however, obviously 
impossible to apply this rule to notice of countermand 
of a cheque, at any rate so as to affect the position of 
another branch discounting or advancing money on 
such an instrument. 


ILLUffFaATIOS. LOMDOH FROVIKOIAL AJO) 
SOITTH-WBIimur BAHK v. BUIZABD* 

The defendant drew a cheque for £100 on the Oxford 
Street branch of the plaintiff bank payable to Mrs. N. 
Tryon. The latter endorsed it to the plaintiffs, and took 
it to their Victoria Street branch where she had an account, 
and where the manager was used to allowing her to draw 
against such cheques before clearance. She was allowed 
to draw £80. Meanwhile the defendant had countermanded 
her cheque, and when presented at Oxford Street it was 
returned. 

Held : The plaintiffs were holders in due course and 
could recover. Notice to one branch was not notice to 
others. 

* See p. 223, atiie. 

* Willis V. BanH of England (1835), 4 A . & E. 21. In Prince v. 
OrUntcU Bank Corporation (1878), 3 App. Cas. 325. at p. 332, it was 
considered that in case of notice of dishonour, tlie instrument should 
projierly be sent successively through the branch banks through 
which it had come to the head office, and this is thought by 

(op. dt., p. 99) to be an exception to the general principle, but it is 
suggest^ that it is really only an illustration of the qualification 
here laid down. It does not anywhere appear that a notice of dis- 
honour given directly to headq&arters would be treated as bad owing 
to omission of notice to relevant branches. 

* See case last cited. 

* (1918). 35 TJ*R. 142. 
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It would seem that notice of countermand can only 
pTop«n-ly be given at the l»anch on whici the cheque 
is drawn or possibly, in addition, at the head office, and 
cannot be given at any subsidiary branch, but there 
appears to be no decision on this point. 

On the other hand, as has already been pointed out, 
it is a term of the contract implied from the relationship 
of banker and customer that the latter will carry out 
certain of the transaction.s relating to his account only 
at the particular branch where he keeps it. 

The most obvious illustration of this is that furnished 
by the drawing and presentation of cheques. The 
banker normally undertakes to pay only cheques which 
are drawn upon the particular branch where the 
customer’s account is kept, and the customer is entitled 
to have them paid only if they are so drawn. This 
means that the cheque must in practice contain an 
indication of the address at which it must be prestmted 
for payment, and if it is presented elsewhere the bank 
is under no obligation to pay it. 'I hc cheque books 
issued by the banks are limited in this sense. 

ILLUSTBATION. CLABE & CO. t>. DRESDNER BANK' 

The plaintifls, an English firm, had an account with 
the defendant bank in Berlin. On the outbreak of war 
between England and Germany in 1914, they demanded 
payment from the defendants’ London branch of the 
balance standing to their credit at Berlin. This was refused 
so they commenced proceedings to recover the amount. 

Held: That the bankers' obligation to pay i.s limited 
to the place where the account is kept, so that the action 
failed. 

Should the ctistomer desire to obtain payment else- 
where, as when on a holiday, a sj^ial application must 
be made to establish a credit with a branch or corre- 
spondent at that place, and the bank would appear to 
be under the duty to make such a remittance subject 
to reimbursement of its charges.* 

The substantial difference, between the branch and 

• Leader 6- ^Co. v. Direction der Diseonto GesellschafI {I 9 I 4 )> 
31 TX.R. 83. 

XI— (L.S44S) 
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the ocnrespofulent is that white the former is mans^ed 
by the servants of the banker acting under his super- 
vision and control, the latter is independently in 
business and acts only on occasion and at his discretion. 
The fact that the correspondent is a legal entity inde- 
pendent of the banker who employs him does not, 
however, mean that there exists any contractual 
relationship between him and the banker’s customers 
on whose business he is being employed. He is there- 
fore answerable for his defaults such as for example 
refusing to honour a letter of credit, only to the banker 
and not to the customer, unless indeed he has been 
guilty of tortious conduct towards the latter, as by 
the conversion of his securities. The difference between 
a branch and a correspondent might be illustrated from 
the cases of one customer cashing cheques by arrange- 
ment at a branch of his bank other than that at which 
he keeps his account and another customer cashing 
cheques at another bank under a credit opened there 
by his own bank. 

As between the customer and his banker, however, 
the latter is liable for the acts of his correspondent in 
exactly the same way and within the same limits as 
for those of his managers and servants, for it is imma- 
terial to the customer whether the banker operates 
through a branch or through a correspondent. If the 
banker is employed by his customer to collect cheques, 
and does so through a correspondent, which he will be 
compelled by circumstances to do if, e.g. he is not a 
member of the Clearing House, the receipt of the 
money by the correspondent is the equivalent in law 
to receipt by himself, notwithstanding that through 
the bankruptcy of the former he never receives the 
r^nittance. 

ILZiVSIBAIKUr. MACKBB8T t^. BA1I8AT8' 

The plaintiff bad an account with the defendants, 
bankers, and sent them a bill of exchange for £ioo drawn 
on one, Clelland, in Calcutta. The defendants sent this 
bill to Contts & Co. for them to send it to their Calcntta 
* (1843) 9 C. ft F., 818, and see also p. 140, ante. 
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ccnrcspondents, wtaicb was done, and tbe instrument duly 
presented and the amount received. The fioneaponden'to 
then failed, with the result that the defendants never 
got the money, and refused to credit it to the plaintiff's 
account. 

Held: The defendants were liable. Since the money had 
been received by their agents, it must be taken to have 
been received by them. 
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CHAPTER XIV 

THE BANK’S OFFICIALS AND SEEVANTS 

The law as to the rights, duties, and powers of the 
ofhcials and servants employed by bankers is obviously 
of practical importance. It is, however, not distinctly 
a matter of banking law since it depends on the general 
principles of the laws of Agency and Master and 
Servant modified to some extent, in those cases where 
the employer is a banking corporation, by Company 
law. It is naturally not the object of this volume to 
enter into such matters in detail, and only those aspects 
of the law which appear to be of particular imjjortance 
in banking will be at all developed. 

If the bank be owned by a partnership, the supreme 
control and direction of its business will be in the hands 
of the active partners. Each partner has, prima facie, 
power to bind his firm by his contracts made, and acts 
done on its behalf provided they are within his osten- 
sible authority.^ This ostensible authority extends to 
all contracts and acts which are in the usual way of 
a business of the kind carried on by the firm, viz. 
banking, unless, of course, the partner had in fact no 
such authority zmd the p)erson with whom the i>artner 
was dealing either knew that he had no authority or 
did not know or believe him to be a partner,* We are 
here again faced, therefore, with the question ‘‘What 
is banking business?”* and on this occasion it will be 
necessary to bear in mind that not all bzuiks carry on 
the same kind of business, for, if it is a question of 
what was the ostensible authority of a partner, the 
answer will depend on the character of the business 
actually carried on by the firm rather than on general 
considerations as to what may normally be regarded 
as the business of bankers* 

> Pattneiship Act, 1890, 53 ft 54 Viet., c. 39, ss. 5 and 6. 

* Ibid., 8. 5, 

• See p. 27, »nU. 
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It is, howev^, unnecessary to pursue the sulqect of 
banki^ partnerships further, since the conunercial 
deposit banks with which we are concerned in this 
book are almost all corporations registered under the 
Compames Act, 1929.^ In the case of these banks the 
supreme control is vested in the directorate. The 
powers of the directors of a company depend upon the 
terms of the instrument of incorporation which defines 
the powers which the company itself possesses, and 
upon the internal constitution of the company which 
provides how these p>owers are to be exercised by its 
officers, i.e. on the memorandum and articles of associa- 
tion of the company. The actual allocation of these 
jxiwers to directors or other officers employed by the 
bank will be effected by resolutions of the board of 
directors which should be recorded in the minutes. 
Persons having dealings with the bank are entitled 
to assume that officers exercising powers which could 
propierly be exercised under the memorandum and 
articles of association have had such p>owers duly 
conferred upion them.* 

XUiTTSTRATION. BOTAL BRITISH BANS v. TUBQUABD* 

The directors of a banking company had power under the 
articles of the company to borrow money on the issue of 
bonds provided that a general resolution of the company 
was first passed authorising them to make use of such 
powers. They proceeded to issue such bonds, including one 
to the plaintiff Turquand without (apparently) obtaining 
the necessary general resolution. 

Held : That assuming the general resolution bad not 
been passed, Turquand could still sue on his bond for he was 
entitled to assume that the necessary formalities had been 
complied with. “Persons dealing with a company are 
bound to read the registered documents, and to see that 
the propx>sed dealing is not inconsistent therewith. But 
they are not bound to do more ; they need not inquire into 
the regularity of the internal f>roceeding8." 

^ Certain banks, however, are incorporated under Royal Charter, 
e-g. the Bank of England. * 

• This rale is calted after the case of the Royal British Bank v. 
Turquand, and is very important in company law. 

* {1856). 6 £. & B. 327. 
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The directn^s are according^ in a iditiilar poeitiara 
to managing partners, but tmlike the latter they cannot 
by agreement among themselves extend the scope of 
the business c^)erations of the bank beyond those 
specified in the memorandum and articles of associa- 
tion. This matter may be of importance in coming to a 
decision as to whether certain services afiorded by 
bankers to their customers are within the real scope of 
a banking business.* Directors are also in a position of 
trust vis-d-vis their shareholders. They are not trustees 
in the strict sense of the word, but they miist exercise 
good faith in the administration of the company's assets 
and in the use of their powers : their position is analogous 
to that of agents entrusted with property by their prin- 
cipals, and they are therefore not entitled to make a 
profit by the use of their positions.* They owe more 
than good faith to their shareholders, however, for 
by becoming a director a man undertakes to conduct 
the general administration of the company’s business 
with reasonable care and skill, and this is a duty which 
it is no longer possible to contract out of.* Where a 
limited company is in liquidation, there exists a special 
power in the Court under the Companies Act, 1929,* 
to assess damages against a director, officer, or manager 
who has been guilty of misapplying the company's 
assets or of misfeasauice or breach of trust. 

It is not part of a director's duties as such to attend 
to the detailed administration of the bank. He is 
entitled to trust to the skill and honesty of the other 
officers of the company, e.g. for the proper drawing up 
of the accovmts, and he will not be resp>onsible for 
neglects or frauds on their part which only prolonged 
investigation could reveal. 


nOiURRATIOH. DOTST «. OOBT* 

The defendant was a dizector of a joint-stock bank adiich 
was in liquidation. He bad assented to the payment of 
See Chapter X. 

* See Rb City EqmiabU Fira I^suramcc Co., [1925] Ch. 407. 

See Companiee Act. 1929. s. 153. 

• nid ; s. 376 (I). 
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dividends out ol c^tal sod to advmncas upon quite 
inadequate security, and tbe Uquidator a^empted to te- 
oover from him the losses thereby sustained on the grounds 
of negdigont and improper conduct. The defendant proved 
that he bad honestly relied upon the statements made to 
him by the chairman and manager of tbe bank, but be bad 
made such cursory examination of tbe accounts as wta 
practicable, and that be could only have discovered tbe 
network of conspiracy and fraud which existed by pro* 
longed inquiries and examination. In these circumstances 
it was held that he was not liable. 

The disqualification, removal, or resignation of 
directors is governed by the same considerations as 
normally apply in company law and usually depends 
upon the articles of association — it cannot be treated 
of here. 

The board of directors of a company are not respon- 
sible for the day-to-day management of its business 
which is undertaken by managers who may or may not 
also be directors. In connection with the business of 
banking, however, the term "manager” may cause 
confusion since it is applied not only to those who 
exercise supreme executive responsibility, the "general 
managers," but also to the su^rdinate officers who arc 
responsible for the management of individual branches. 

In this book the term "bank manager” refers to the 
latter type of officer, unless the context otherwise 
requires. 

A general manager of a bank has, prima facie, the Aatbouiy 
authority of a general agent, that is to enter into all 
contracts and perform all acts which are within the 
scope of banking business, and are allowed to him by 
the memorandum and articles of the company.^ As 
was said in Bank of New South Wales v. Owston,* "the 
duties of a bank manager would usually be to conduct 
banking business on behalf of his employers and when 
he is found so acting, what is done by him in the way 

of ordinary banking transactions may be presumed, 

• 

» Hare a gnin the rule in Royal British Bank v. Turquand, supra, 

4 App. Cas. 270. 


appSM. 

'(1879). 
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until the contrary is shown, to be within the scope of 
his authority ; and his employers would be lialde for 
his mistakes, and, under some circumstances for his 
frauds, in the management of sudi business.” Here 
again the question of what is an "ordinary banking 
transaction” appears to be one of fact. 

The authority of the branch manager is of the same 
kind but naturally more restricted than that of the 
general manager, since it extends only to dealing with 
that business which concerns his own branch, which 
ordinarily will be local, while that of the general 
manager is, as the designation implies, general in 
character. In accordance with this principle, persons 
dealing with bank managers are entitled to assume 
that they possess the usual authority, unless the 
contrary has expressly been brought to their attention. 


IU.TI8TBATI0H. BABWIOK v. BNGU8B FOIMT STOCK 
BANK' 

The plaintiff had dealings with a customer of the de- 
fendant bank and supplied him with oats on credit terms. 
He refused to continue unless the bank guaranteed pay- 
ment. The manager thereupon gave him a written 
guarantee that the customer’s cheques for oats supplied by 
the plaintiff would have priority to any other payment 
except to the bank. The manager knew that the customer 
was heavily overdrawn, but did not disclose this knowledge. 
When the customer’s cheques were dishonoured, the plain- 
tiff sued the bank for the fraud of their manager. 

Held : The manager had acted within his ostensible 
authority, and the bank would have been liable if fraud 
had been proved. 

The question how far a principal is bound by acts of 
a servant which, while apparently within his authority, 
are criminal in character has not yet been satisfactorily 
elucidated. There is authority for the general propo- 
sition that the mere act of committing a crime, or at 
any rate a serious crime such as larceny, terminates 
the employment and thal the servant’s act cannot 

* (1867). L.R. 2 Ex. 259 : cf. also per Lord Wrenbury in Bambwy 
V. Bank 0/ MotOreal £19x8] A.C. 626 at p. 7x5. 
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therefore be within the scope of his authority.' This, 
however, appears to run counter to several decisions 
where employers have been held liable for the criminal 
conduct of their servants acting within the apparent 
sco{>e of authority,* and since the decision of the House 
of Lords in Uoyd v. Grace Smith* it would appear to be 
doubtful whether any distinction can be properly 
drawn between a tortious act of the servant which is not 
criminal and one which is. It is submitted that the 
test to apply is to ask the question whether the par- 
ticular act under discussion would, normally speaking, 
and apart from the fact that on this occa-sion it was 
criminal, be within the authority of tlu- servant. If 
it could, the employer is responsible for it. Applying 
this test, it could seldom happen that a bank could Ik* 
made liable, e.g. for larcenous acts by its servants, but 
it might be held responsible, e.g. for fraudulent con- 
version, where securities had been entrusted to its 
officers for sale,* a mishap which is perhaps more likely 
to occur, since here there is no locking up in the 
customer’s presence. 

According to the general principles of law, a manager 
is under the duty to his employers of exercising due 
diligence and reasonable efficiency in carrying out his 
work, and he is liable to them in damages for any loss 
which they may suffer as a result of his failure to disjjlay 
such diligence or efficiency in carrying out his work.* 
He is, of course, liable for misapplication of the bairk’.s 
funds or property, or for misfeasance during his work, 
in the same way as a director. 

A manager is under exactly the same obligation as a 
director to act with good faith and in particular not 
to use his position for his own private profit. 


' See per CoUins, M R., in Cheshire v. Bailey. [1905I i K.B. 137, 
at p, 241. 

* See Dyer v. Munday, [1895] i Q B. 74* : tJoyd v. Grace Smith 

&• Co.. [19x2] A.C. 716. ^ 

* T l^r unaf +ifcr 15 of importance in connection with the service of 
safe custody. See arrfe, p. 2oo. 

* Stumors Weston &- Co. v. Breen (1886), 12 App. Cas. b 9 »- 
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One. L, negotiated the am algamation of the plaintiff bank 
with another bank. He made a private bargain with the 
general manager of the latter bank, under which the latter 
was to receive a sabatantial payment nominally as com- 
pensation for loss of his position. In the liqoidatiott of the 
plaintiff bank, the liquidator claimed against the manager 
(the defendant) that he must repay the amount so receiii^ 
from L. 

Held: That the defendant was liable to make good 
the sums received less the amount properly payable as 
compensation. 

The terms of the manager’s emplo3rment as regards 
such matters as salary, length of notice on dismissal, 
transfer from one branch to another, etc., are usually 
governed by express contract as are those of other 
servants of the bank. 

Disputed jxsints between the bank and its servants 
will usually therefore fall to be dealt with by reference 
to the terms of such contracts, and will involve diffi- 
culties of interpretation rather than of substantive 
law. The comparative absence of decided cases on 
this subject may perhaps be taken as an indication 
that the contracts are usually well drawn and that 
the relations between the parties are good. 

The most important questions which arise from time 
to time under this head are probably those relating to 
dismissal. The length of the notice required to ter- 
minate the contract will invariably be provided in the 
contract so that the difficult question of determining 
what is a reasonable pteriod of notice which has to be 
solved when there is no agreement on the point will 
not arise. In addition to any grounds for di.smis.sal 
which the bank may reserve to itself by the terms of 
the contract, the general conunon law grounds on 
which a master may dismiss a servant without notice 
must be borne in mind though these may also be 
expressly mentioned in the contract. TTie most 
iix^portant of these are setjous miscondnct, and incom- 
petence. The question of what misconduct is serious 

1 (1870), X..R. 9 £q. 480. 
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nosy be difficult but it may be taken as axkxnatic tb ** 
a hi^ sta ndar d of conduct is to be t^-rpected of 
<^5cers.' The perpetration of a criminal ofience is 
clearly such misconduct. Fraud, or any conduct 
amounting to deliberate bad faith not only towards 
the bank but towards a customer, would constitute a 
sufficient ground for summary dismissal, since a bank 
official's position is <Mie of particular trust and respon- 
sibility. Refusal to obey orders, except when unlawful 
and in other rare instances, is misconduct. 

nJiUnBATIONS. BOTTZOCBOn V. OTTOHAH baxk.* 
OTTOMAH BANK v. OHAKAHIAN 

The app>etlan.t in the first case, a Christian Turkish subject 
employed by the respondent bank at StambtJul, was trans- 
ferred to a distant branch in Asia Minor. He refused to go 
on the ground inter alia that the branch was in a zone 
dangerous to Christians in the then troubled times. Ho was 
summarily dismissed, and it was held that his employers 
were entitled to take this course since it was found on the 
facts that there was no imminent danger of violence. 

The respondent in the second case was an .\rmenian 
Turkish subject in the employ of the appellants’ bank, and 
was transferred to Constantinople. He went, but shortly 
afterwards asked for a transfer on the grounds that his life 
was in danger. When this was refused, he fled and was 
thereupon summarily dismissed for mi.sconduct. In an 
action for wrongful dismissal, it was found that his life 
had really been endangered, and that bis dismissal was 
accordingly unjustified.* 

Prolonged illness or illness intermittent in character 
but which in substance deprives the bank from obtain- 
ing the benefit from the contract to which it is entitled 
will justify dismissal.* General incompetence for his 
work or habitual or serious neglect,* are good grounds 
for summary dismissal. But isolated instances of neglect 
or incompetence, though, as has been already stated, 

r As to misconduct see Clouston Co.. Ltd. v. Cony, [igo 6 ] A.C. 

132 . 

* [*930] A.C. 27Z and 277. 

* Tboso dismiMtkls woro actually defendod as a i^fava 

contract ol cmploymcntj^btit would appear to be no 
be twe en anH tbe Common Law rule. 

« CL Stoner V. FiMam SUel Works Co. (1907), 24 T.L-R. 89- 

* Cf. Cmskson v. Stones (i 859 )s i E- * E- 248. 
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they may give the master a right of action for damages 
will only jilstify dismissal when of such a aerions 
nature as to amount to misconduct. 

The other servants employed by bankers are cashiers 
and clerks.^ The cashier has the duty of receiving 
money on the bank's behalf and of pa3nng it away 
against the customers’ mandates. His position is, 
therefore, one of responsibility since his employers will 
usually be liable for any mistakes which involve the 
customers in loss. Clerks on the other hand, according 
to the usual conception of that word, perform subor- 
dinate functions of a var5nng nature which do not call 
for description. 

The question of when a bank is liable for the acts 
of its cashiers and clerks and what is the legal relation- 
ship between them and the bank dep>ends on exactly 
the same type of consideration as has already been 
shortly summarised in connection with the position 
of the manager and does not require further treatment. 

> Technically managers, other than managing directors, and 
cashiers are also simply clerks; see R. v. Greenland (1867), L.R. i 
C.C.R. 659. 



APPENDIX I 

STAMP LAW* 

I. Iktroductory 

Stamp Acts are revenue acts; that is to say, they are 
a method of raising revenue by requiring that legal 
documents shall bear a revenue stamp. This is a very 
old method of taxation and in many ways an unsatis- 
factory one, for its incidence is uneven and it taxes the 
transaction rather than the profits of it. We are here, 
however, concerned with the law as it is. 

It is obvious that taxation of this kind will lead to 
widespread evasion unless stringent precautions are 
taken to prevent it. The three methods which have 
been adopted by the legislature are those of the fine, 
the penalty,* and the invalidation of the document in 
question. 

A fine is a sum of money ordered to be paid by a 
criminal or quasi criminal court in punishment of an 
offence.* The fine for the unauthorised issue of an 
unstamped bank note, for example, is fifty pounds,* 
and for issuing an unstamped bill of exchange or 
promissory note is ten pounds. Fines are not imposed 
in all cases of infringement, e.g. in cases of documents 
relating to conveyances of land, or in most cases where 
a fiuced duty of sixpence is payable.* 

A penalty is a sum of money which must be paid in 
order to get stamped a document, which has been 

* This appendix is intended only as an introduction to the snbject, 
not as a detailed guide. For the latter purpose, recourse must be 
had to treatises on the Stamp Acts. 

* The words fine and penalty are confused with each other in the 
Staiw Act ; the two matters are, however, really quite distinct. 

* lunes under tte Stamp Act, however, are only recoverable in 

ti»e High Court (see s. izr). • 

* Sbimp Act. 1891, 8. 31, a provirion now obsolete in England. 

* Note, howevm-, that the issue of an unstamped bill of lading 
»■ pnniflh^le with a fine of fiJfty pounds (s. 40 (2)). 
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inued without a stamp/ and is for that reason legally 
ineffective. Most instruments can be stamped in this 
way on payment of the duty which should have been 
paid originally and a penalty of ten pounds. In certain 
cases, however, the defect is incurable: this is, e.g. 
generally speaking true of those biUs of exchange or 
promissory notes which ought to be issued on paper 
bearing an impressed stamp.^ 

Failure to stamp does not, strictly speaking, invali- 
date the document. An unstampied or improperly 
stamped document cannot be used in connection widi 
legal proceedings, but is not otherwise bad. In those 
cases where a party must produce an original docu- 
ment in Court in order to win his case, he must make 
sure that it is properly stamped or he will fail. The 
Stamp Acts, however, hit documents not transactions, 
and if it be possible to prove the case without produc- 
tion of the document in question, the party may do so. 
This will frequently not be possible, however. As has 
already been noticed, a party may often get over the 
difficulty by paying a penalty, but in other caises if 
the document is not stamped at the time of execution 
or issue the defect cannot be rectified. 

In spite of these various deterrents, a good deal of 
deliberate evasion of the stamp laws taikes place, while 
there are numerous offenders through ignorance. The 
use of post-dated cheques is a well-known method of 
evading the requirement of an od valorem stamp on a 
bill of exchange.* The Stamp Act makes no real 
attempt to prevent this. Another method which was 
tried and coimtered by the authorities was that of 
carrying out several transactions on one document 
only, stamping it in respect of one, or adtematively 
carrying through one transaction by means of several 
documents so that a smaller amount might be payable.* 
It is always lawful for a person so to aurange his 
affairs as to avoid the payment of revenue dues such 

« 

^ Sm Stamp Act. S89X, s. 37 (2]. 

* See pp. 43. a stq., amU. 

* See Stat^ Act. 1891. s. 4. 
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M stomp duties {Muvided he does not infringe the words 
m the statute, for as has been said abow the Act is 
aM»ed at documents not at transactions. Thus it is 
often possible to use cheques (properly dated not 
post-dated) which only require twopenny stamps 
instead of bills of exchange drawn payable at future 
dates which need ad valorem stamps provided there is 
^ arrangement that the cheques shall not be presented 
for i»yment until a certain future date. The Stamp 
Act itself, however, prevents the use of one stamped 
document for carrying out a number of different 
transactions unless separately .stamped for each 
transaction.^ 

There are two methods of stamping an instrument, 
that of the impressed stamp and that of the adhesive 
st^p. Impressed stamps can naturally only be sup- 
plied by the authorities. Certain instruments, such as 
bills of exchange and cheques are commonly drawn 
on paper already stamped which can be obtained for 
the purpose : others such as deeds of conveyance are 
^awn up and executed, and then left with the author- 
ities for stamping. The method of the impressed stamp 
is clearly advantageous to the State, and many docu- 
ments are required to be stamped in this way, e.g. 
assignments of life poUcies, conveyances and mort- 
gages, inland bills of exchange and promissory notes 
(except for cheques and other bills payable on demand 
or not exceeding three days after date or sight) and 
transfers of stocks and shares. On the other hand, the 
use of an impressed stamp is often more or less im- 
practicable from a business point of view, and in these 
cases the parties are given the option of using an 
adhesive stamp, e.g. the ordinary agreement under 
hand, bills of lading and charter parties, cheques and 
bills of exchange payable as above, and receipts for 
money. Foreign bills of exchange and promissory notes 
will naturally not be drawn on English impressed forms 
and must be stamped with adhesive stamps.* An 

» Seas. 4. 

* stamp Act, 1891. ss. 34, 35 
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adhesive stamp must be efiectoally cancelled and nude 
incapable of* being used for any other instnunent or 
any postal purpose.^ 

It has b^ judged politic to free certain t3rpes of 
documents from the stamp laws altogether. The most 
important of these are agreements rating to the sale 
of goods, agreements for the emplojonent of clerks 
and servants, agreements for the hire of labour. Again 
there is a long list* of instruments which would for the 
purposes of the Act come within the definition of a 
bill of exchange and which are expressly exempted 
from duty.® 

If there is doubt as to whether an instrument requires 
a stamp, or as to the amount, the solicitor to the Inland 
Revenue Department will adjudicate upon the question, 
subject to appeal to the High Court. The adjudication 
will be noted upon the stamp and is conclusive. 

It is clear from what has just been said that the 
question of proper stamping is of very great importance 
to all persons taking legal or equitable interests in 
documents of title or negotiable securities, or indeed 
accustomed to rely for their rights upon any sorts 
of documents or memoranda which require to be 
stamped. And of none is this more true than of the 
banker who deals in the course of his business with an 
astonishing variety of documents and instruments of 
one kind or another. We projjose therefore to consider 
shortly some of the more important types of document 
which bankers commonly handle. 

II. Negotiable Securities and Documents 
Treated as Such 

Negotiable securities for this purpose are of two 
types, negotiable instruments proper and negotiable 
instruments which are also marketable securities. 

The Stamp Act, 1891, deals specifically with two 
t5^)es of negotiable instniments, viz. bills of exchange 

> stamp Act, 1891, s. 8 (i). 

' Se« ibid .. First S^edule. 

* See next sectum. 
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•xid promissory notes. The expression biU.of exchange* 
however, as used in this Act is given an entirely difier- 
oit meaning from that wiiich it has under rndutary 
law and extends to cover numerous instruments which 
could not ordinarily be regarded as bills at all, and are 
clearly not negotiable instruments. It is therefore 
necessary to observe the wording of the relevant 
section.^ 

“For the purposes of this Act the expression ‘ bill 
of exchange' indudes draft, order, cheque, and letter 
of credit, and any document or writing (except a 


banknote) entitling or purporting to entitle any person, 
whether named therein or not, to payment by any other 
person of, or to draw upon any other person for, any 
stun of money; and the expression 'bill of exchange’ 


payable on demand includes (a) an order for the pay- 
ment of any sum of money by a bill of exchange or 
promissory note, or for the delivery of any bill of 
exchange or promissory note in satisfaction of any sum 
of money, or for the payment of any sum of money out 
of any particular fund which may or may not avail- 
able, or upon any condition or contingency which may 
or may not be performed or happen”: and also (fe) 
orders for payment at stated intervals, and orders 
lodged with the person who is to make the payment 
and not with the person to whom it is to be made.» 

It will be observed that this covers not only bills of 
exchange, including cheques, and promissory note^ 
but also the various types of conditional order which 
have been discussed in Chapter IV. above, assignments 
of debts if drawn in a certain form and other conceiv- 
able types of document.® Promissory notes payable out 
of a particular fund, or on an indefimte condition or 

contingency are included.* , . , c. 

A receipt is not prima facte within this defimtion, 


t stamp Act, 1891. 3 ^- 

R^^i^ommissioners. iiSg6i i Q-B. *22 and 54 *- 
* Sm 8. 33 (a). 
aa—(UMt5) 
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but receipts for two pounds and upwards require to 
be stamps* with a twop^iny stamp under Sect, xox 
of the Stamp Act, 1891, and Sect. 34 of the Finance 
Act, 1930. A receipt, however, which either directly 
or by implication orders payment of a sum of money is 
a bill of exchange payable on demand for the purposes 
of the Stamp Act.* 

The documents falling to be treated in this section 
are of two types; those requiring twopenny stamps 
and those requiring ad valorem stamps. 

The twopenny category consists essentially of bills 
of exchange coming within the wide definition already 
referred to and which are payable on demand, i.e. 
on demand or at sight or on presentation (or within 
the period of grace of three days after date or sight).* 
The ad valorem category can again be divided into two. 
The first consists of all other such bills of exchange 
(the normal case being that of the commercial bill 
drawn payable at a stated period after sight) and of 
promissory notes of all kinds except bank notes. It 
will be observed that a promissory note payable on 
demand would fall in the second category. The 
instruments in this class, however, must have been 
drawn, or expressed to be payable, or actually paid or 
endorsed or in some manner negotiated in the United 
Kingdom.® The scale of duties may be conveniently 
set out here as it is very short. 

s. d. 


/lo and under ...... 2 

Over £10 and up to £25 • ■ ■ • 3 

Over £2$ and up to £io .... 6 

Over £$o and up to £t5 .... 9 

Over £73 and up to £100 .10 

For every additional £100 or fraction thereof . i o 


> See Midland Banh v. Inland Revenue (1927), 43 T.L.R. 7M- 
desciibed at p. 47, ante. According to Mr. G. H, Fender, in his valu- 
able The Stamp Laws in Relation to Bankers, this is only so as long 
as the draft bears the issuers’ signature. It will be observed that the 
words of the section quoted above are not restricted to signed docu- 
ments, and it may be questioned whether Mr. Fender’s view is 
correct. t 

* Finance Act, 191S, s. 36. These include cheques and conditkwal 
order*. 

• Ibid., s. 36 (a). 



STAlfP XJkW 


315 

It will be iKiticed that the category of hillK hit by the 
section is wider than that of inland bills.** But a bill 
which is both drawn and expressed to be payable out- 
side the United Kingdom escapes with a smaller 
duty, viz. 6 d. per £100 or fraction thereof.* 

TTiere is no such reduction in the case of promissory 
notes. 

Xhe second section of the ad valorem category consists 
of those negotiable instruments wliich are classed as 
marketable securities, i.e. bearer debentures and bonds, 
bearer scrip, bearer stock, and share warrants, and 
bearer coupons attached to bonds. The duty payable 
varies from one type of instrument to another and also 
according to whether the security is issued by foreign 
or colonial governments or by companies formed or 
established out of the United Kingdom. For details, 
recourse must be had to the lunance Act, Sect. 4, 

and the Finance Act, 1920, Sect. 38. Generally speak- 
ing, the rate on British or foreign securities is 4s. per 
£10 or fraction thereof, but colonial government and 
municipal issues receive preferential treatment ; also 
bearer securities of foreign companies other than share 
warrants or stock certificates. When the amount 
secured is to be paid off within one year, the duty is 
reduced to fid. per £10, or if within three years to is. 
per £10. In the case of share warrants and stock 
certificates issued under the Companies Act, i 929 > 
the duty is three times the amount which is chargeable 
when the shares or stock are transferred by deed.* 
Scrip certificates which may be in a negotiable form* 
require a twopenny stamp only.* 

It may happen that an instrument falls into both 
sections of the second category, e.g. it may be at once 
a promissory note and a negotiable security. It should 


^ For definition of inland bills see BiUs of Exchange Act, i88a, 
s. 4. 

■ Finance Act. 1S99. s. 10 (i). i . 

* Companies Act, 1929, s. 108 » Stamp Act, 1891, Sched. I. 

Finance Act, 1920, s. 38. . , „ . r. tv 

* CL Rumball v. Metropolitan Bank (1877). 2. x^4- 

* Finance Act, 1920, s. 35. 
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tbfia be stamped with the duty Ux marketable secunties 
which is the lugher.^ 

There is also a large and important number of exemp- 
tions under both categories, covering more particuhu-ly 
cheques, bills, warrants and drafts drawn by govern- 
ment departments or institutions of a national char- 
acter such as local authorities, registered friendly 
societies, etc., and instruments used by bankers fpr 
internal operations such as clearing accounts.* An 
important instance is a letter of credit issued for use 
abroad — ^if issued for use at home it must be stamped 
like a bill. 

The twopenny stamp duty may be paid by means 
either of an impressed or adhesive stamp.* In the case of 
ad valorem stamps they must be impressed, except in 
the case of foreign instruments, which are to be denoted 
by adhesive stamps.* This is clearly a necessity of 
commerce. In any case, where an adhesive stamp is 
permissible, however, the Revenue Authorities are 
concerned to see that it is cancelled at the time of 
use in order that it may not be removed or used again. 
It must always therefore be cancelled by the person 
who affixes it — in the case of cheques and similar 
instruments by the drawer before he delivers it out 
of his hands, custody or power.* The person to whom 
a cheque or other instrument in that category is pre- 
sented for payment unstamped, e.g. a banker, may 
stamp it with a twopenny adhesive stamp but must at 
the same time cancel it.® The banker is naturally 
entitled to debit his customer with the amount of such 
stamps. An intermediate holder cannot proporly 
stamp such an instrument.'^ 

In cases where the Act requires an impressed stamp. 


^ See Sp^er Bros. v. Inland Btvtnue, [1908] A.C. 92. 

' See Mpe's Stamp Laws, 22nd Ed., for a detailed list of these, 
and Stamp Act, 1891, Schedule I. 

* Stamp Act, 1891, a. 34 (i) 

* aid., a. 34 (2). 

* Ibid., a. 34 h). 

* Ibid., a. 34 (2). 

* See Hobbs v. Cathio (1890), 6 T.E.R. 292, and Chapter V ahove 
aa to txiet-dated cjiequea. 
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the instrument cannot be stamped afttf execntkMi, 
even <m pajrment of a penalty.^ There is &n exception 
to this, however, in the case of bills presented for 
acceptance or accepted or payable outside the United 
Kingdom which may be received by British Courts 
provided the proper duty and any penalty are paid.* 

III. Mortgages and Charges 
In connection with the stamping of mortgages, the 
following are the chief points which require notice: 
(a) the difference between legal and equitable mort- 
gages; ( 6 ) the method of computing the duty; (c) 
the position where collateral security is given ; (</) the 
use of denoting stamps where there are two or more 
instruments used for providing security for one or for 
connected advances ; (e) the difference between limited 
and unlimited advances; the position on transfer of 
the mortgage ; (/) the position on reconveyance of the 
property ; (g) the effect of failure to stamp. 

(a) For purposes of stamping the difference between 
legal and equitable mortgages is based on different 
considerations from those which prevail in the general 
law. In this connection an equitable mortgage is an 
agreement or memorandum under hand only (i.e. not 
sealed), relating to the deposit of any title deeds or 
instruments constituting or being evidence of the title 
to any projjerty except stock or marketable .securities 
or creating a charge on such property.* Any other 
type of mortgage has to be treated as a legal mortgage, 
a category which is therefore wider than that which 
exists normally. The duty up>on an equitable mortgage 
is much lower than that on legal mortgages, being is, 
per £100 or fraction thereof as opposed to 2s. 6 d.* 
Appreciable savings on stamp duties can therefore be 
effected by making use of equitable mortgages. 

> stamp Act, 1891, s. 37 (2). 

• Elnaace Act, 2933. s. 42. 

• Stamp Act, 1891, s. 86 {2). • . , < 

• NJB. Up to £300 there is a scale oi duties on I^al mortgacw 

advanciiig by stages £io. £23, £30. £ioo. £i 3 ®« tbo®gb tbs rate 

is still based on 2a 6 d. per £too. 
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Hu case of stock and marketalde securities requires 
further dischssion. The term marketable security 
means a security of such a description as to be capable 
of being sold in a stock market, and therefore includes 
stock. These securities are either negotiable or non- 
negotiable. The former class has already been dealt 
with.* The latter are of three main types : debentures, 
stocks, and shares. The term debenture is not capable 
of rigid definition but usually denotes a mortgage or 
charge of or over a limited company's assets. The 
debenture instrument must be stamped like any 
other legal mortgage ; the certificates issued to 
the various holders of debenture stock need not be 
stamped. 

When stock or marketable securities are transferred 
by way of sale or gift, the transfer must be stamped in 
the ordinary case with an ad valorem stamp amounting 
to IS. for every We have already seen that a bank 
taking such securities to support a loan may often 
wish to register its title with the company in question.* 
The pajonent of such ad valorem duty would be a 
considerable hindrance to such transactions. Actually, 
however, there are a number of cases where a fixed 
duty of los. may be paid, one of which is a “transfer 
by way of security for a loan.”^ The Inland Revenue 
Department have advised company registrars that they 
may accept certificates from well-known banks that 
a particular transfer lodged for registration comes 
within this section and is properly stamped. 

The memorandum of charge under which the relevant 
stock or share certificates and the blank transfer (if 
any) are lodged with the bcuik is not treated as a 
mortgage instrument and requires therefore only a 
sixpenny stamp. Should it for any reason require to 
be seal^ the position is different and the full 25. 6d. 
duty must be paid. 

(J) The duty is naturally computed not on the value 

* See Stamp Act, 189^, s. 122. 

• See p. 315, antt. 

• See p. 271, ante. 

* See s. 74 of the Finance (1909-10) Act, igio. 
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of the property mortgaged but on the amount of the 
loan or advance secured. * 

{c) The amount of a loan or overdraft may be in- 
creased frorn time to time. In this event the security 
originally given may be insufficient to cover the new 
advance, in which event it \vill be necessary for the 
banker to obtain collateral securitv. W'hen this is 
done, the collateral security need only l>e stamped 
6 d. ]^r £100 or fractional part thereof. This rate aLso 
applies to substituted security.* Moreover, the maxi- 
mum duty in such cases is 10s. Naturally duty has to 
be paid at the full rate upon the additional advance but 
this is charged upon the original mortgage instrument 
even if it exceeds the value thereof. 

ILLnSTRAnOM 

On an advance of £^00 secured by mi>rtgiiKe of propfirty 
worth ;^iooo the stamp will lie 12s. 6 < 1 . Suppose that a 
further £tooo be advanced, and deed.s deposited by way of 
collateral security to a value of .Soo. The original inortgaf^o 
must be stamj^ed with an additional 25s., and the memoran* 
dum of deposit must l)e stamptul 7s. bd. ; because the 
collateral security is in respect of £ 1500 , not only of £1000 

In the illustration just given, it will be observed that 
the collateral security is given by way of equitable 
mortgage, but it must be stamped on the basis of being 
a collateral, not on the basis of being an equitable 
security. 

(if) When there are two or more instruments exe- 
cuted for the purpose of securing one loan, and in such 
a way that one is collateral to another, as in the case 
just illustrated, it is advisable and indeed necessary 
that the fact that the substantial portion of the duty 
has been paid in the main instrument shah be indicated 
on the subsidiary one.* This is effected by what is 
called a “denoting stamp.’’ The stamp affixed to 
documents on which duty is paid is coloured red. The 

stamp affixed to a subsidiary instrument to denote the 

# 

* The section includes “auxiliary and additional ” security which 
appear in practice to be much the same as collateral security. 

• Stamp Act, 1891, s. ii. 
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amount of dyty whicli has been paid upcm the main 
instrument is coloured blue. 

(e) The ordinary bank mortgage is unlimited, that; 
is it is given to secure not only the advance actually 
made but other advances which may be made from 
time to time.* Further stamps may accordingly be 
added from time to time in the manner indicated in 
the illustration to paragraph (c) above. Sometimes, 
however, the mortgage is limited to securing a specific 
sum: when a third party provides the security, he 
may insist on this. In such a case an agreement to 
lend a further sum against the mortgage of the same 
property amounts to a new transaction, and therefore 
requires a new memorandum of charge which must be 
stamped on the value of the new loan. 

Should the security on the original mortgage be as 
much as the banker thinks it can safely carry, he will 
require collateral. In this event the collateral charge 
will be stamped as a primary security for the additional 
sum, and if it is unlimited in amount it would also ap" 
pear necessary that it should be stamped as collateral 
though there appears to be a divergence in the practice 
in this regard.* 

(/) Documents by means of which securities are 
reconveyed, released, discharged, or surrendered re- 
quire to be stamped at the rate of 6d. per £100 or 
fraction thereof. Under the Law of Property Act, 1925, 
Sect. 1 15, a simple method is provided of reconveying 
the property by statutory receipt. It would seem that 
such a receipt must be stamped as a reconveyance rather 
than as a mere receipt. A mere receipt for repa3nnent 
of the sum lent would require only a twopenny stamp, 
and this is said to be the case when suc^ a receipt is 
endorsed upon a memorandum of equitable mortgage 
or charge though its effect in equity is to discharge the 
security.* 

(g) The period within which the documents under 

• 

* See Chapter XI, p. 267, ante. 

* See Fender, op. cU., pp. 92-3. 

* Ibid., p. 96. 
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<&ciission in this section should be stamped is thirty 
days £rom execution. After that they can usually be 
^stamped on payment of doty, plus a penalty. 


IV. Miscellaneous 


There are a very large number of legal documents 
which, without having any particular importance to or 
coimection with banking, will nevertheless pass through 
the hinds of bankers from time to time such as deetls 
of conveyance, settlements, insurance policies, partner- 
ship articles, etc. Any attempt to discuss the stamping 
of these is clearly outside the scope of a work such as 
the present. The following instruments, however, call 
for consideration as they are in some cases peculiarly 
the concern of bankers, and in others of great im- 
portance to them. 

Instructions or Mandates to Bankers. A letter or 


other written instruction from a customer to his 
banker requiring him to take certain action, usually 
relating to the account, does not. normally speaking, 
reqtiire a stamp, e.g. an order to transfer funds from 
one account to another provided that the accounts 
are those of the same customer, or to credit certain 
sums to a particular account, or to make a purchase 
on the customers behalf of stock or shares. When, 


however, the instruction relates to the payment or 
transfer of money to a third party it is treated as if it 
were a bill of exchange. We have already noticed that 
orders for periodical payments at stated intervals and 
for payment of a sum of money at a date after that 
of the instrument only require a twopenny st^p. 
when the order b lodged with the person who is to 
make the payment, i.e. they are treated as if they wctc 
payu-ble on demand.^ A bill of exchange paya e y 
instalments at a future date does not fall mto 
category. Sect. 38 (2) would appear to give the b^er 
on whom such orders are drawn the power to stamp 
them if they come to him •unstamped, smee, for the 
purposes of the Stamp Act. 1891. they are bills of 


» stamp Act. 189*- »• 3 * ^ 
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exchange payable on demand. In the case o£ orders 
for periodical payment, it would appear to be inuna> 
terial whether they are lodged by the drawer or by the 
party claiming to receive payment, but when the order 
is for one pa 3 nnent at a future date it will require aJ 
valorem stamping if sent to the payee, for it then 
amounts to an ordinary bill payable at a future date. 
An authorisation by, e.g. a local authority to a banker 
to pay drafts issued by the treasurer falls under this 
head and requires a twopenny stamp in resp>ect of 
each payee’s name appearing on the instruction; but 
an order by a customer to his banker to make a number 
of payments to various named persons apparently 
requires only one such stamp, however many names 
may appear upon it. An instruction to transfer a sum 
from the customer’s account to that of another p>erson 
also needs a twopenny stamp. 

Powers of Attorney. A power of attorney is an 
instrument under which one person is appointed the 
attorney of another, and given certziin powers, defined 
in the instrument, to act on his behalf. It is always 
executed under seal and when an agent will have to 
enter into contracts under seal it is necessary that he 
himself shall have been appjointed by a similar instru- 
ment, i.e. by power of attorney. Many of the activities 
carried on by bankers as agents of their customers do 
not require authorisation in this way, e.g. the collection 
of cheques, or the receipt of securities from a third 
party. Sometimes, however, a power of attorney will 
be called for ; it must then be stamp>ed los. 

Guarantees and Indemnities. These though different 
in legal theory are in much the same p>osition as 
regards stamping. If contained in a writing not under 
seal, they are stampable like ordinary contracts in 
writing, i.e. 6d. : if under seal the duty is 2 s. 6d. per 
£ioo. As with other deeds, the period for stamping is 
thirty days. Documents imder hand, however, must 
be stamp^ within fourteen days. If an indemnity 
under seal does not specify the amount payable the 
duty is los. 
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Receipts. We have already seen that receipts given 
on payment of money amounting to or upwards 
require a twopenny stamp.* There are, however, a 
number of exceptional ca5»es where receipts are exempted 
from stamp duty. In particular, the following exemp- 
tions more closely concern bankers — 

(«) A receipt given for "money deposited in any ***w'‘*««» 
bank or with any banker to be accounted for and 
expressed to be received of the person to whom the 
same is to be accounted for.”* 

It is because of this exemption that the banker docs 
not have to give a stamped receipt to his customer 
every time he receives moneys from him to the credit 
of the account. But when somelwdy other than the 
customer pays in the money he is entitled to have a 
receipt, and any credit slip handed to such third party 
must be stamped. If the acknowledgment contains 
no reference to a sum of money, it does not amount to 
a receipt, and does not need a stamp. A customer, when 
withdrawing money, does not give a receipt but if for 
any reason he does a stamp will be necessary. 

\h) An acknowledgment by a banker of the receipt 
of a bill of exchange or promissory note for the purpose 
of being presented for acceptance or payment.* 

(c) Receipts given when money is paid to the govern- 
ment, e.g. taxes, receipts given to government depart- 
ments, and many kinds of public officers anti institu- 
tions, such as clerks to the magistrates. County Court 
registrars and others.* This may be important in cases 
of orders in the form of cheques with receipts attached. 

(d) Receipts given in respect of salary , pay , or wages.* 

(e) Receipts endorsed on, written on or contained 
in any instrument liable to stamp duty and duly 
stamped acknowledging the receipt of the money 
therein expressed.® 

1 stamp Act, 1891, S. lo* and Schedule, and Finance Act, 19*0, 

S. 34. 

* Stamp Act, 1891. Sched- *• 

* Ibid. 

* Ibid. 

* Ibid. 

* Ibid. 
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Scrip. Scrip and scrip certificates to beater are by 
usage negotiable instruments and as we have seen* 
fall under the marketable securities category of that 
class. 

The non-negotiable form of scrip requires a twopenny 
stamp which must be impressed.* Share certificates, 
however, do not require stamping. 

‘ P. 313, anU. 

* Stamp Act, 1891. Sched. I, aad Finance Act, 1930, «. 33. 
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LAW OP BANKIKG 

CIRCULAR LETTER OF CREDIT 

Not available after 19.... 

No 


Gentlemen — 

We beg to introduce to you . to whom you will 

please furnish such funds as ... may require up to 

the aggregate amount of pounds sterling against 

sight drafts on our Head Office. London, 

each draft to be plainly marked as drawn under this Letter tji 

Credit, No and to be signed in accordance with 

. specimen signature, which you will find on our 

Letter of Indication of the same number to be produced 
herewith. 

We engage that such drafts shall meet with due honour, 
if negotiated within . . months from this date, and 

request you to buy them at the rate at which you purchase 
demand drafts on London. 

The amount of each draft must be inscribed on the back 
of this letter. The letter itself must be cancelled, and attached 
to the final draf. drawn. 

We are. Gentlemen. 

Your obedient servants. 

To Messieurs the Bankers 

mentioned in the Letter of Indication, 
which must be produced herewith. 

N.B. The bearer, for purposes of security, is requested to 
carry this Letter of Credit apart from the Letter of Indication. 


LETTER OF INDICATION 


No. . Date 19.... 

To Messieurs the Bankers • 

mentioned in this Letter of Indication. 

Gentlemen, 

This letter will be handed to 3rou by in whose 

favour we have issued our Letter of Qredit, No 


recommending to your kind atten- 

tion, and referring 3rou to spepmen signature below. 

Your obedient Servants, 


Snecimen Sismatore. 
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the schedule within referred TO— 
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MEMORANDUM OF DEPOSIT OF TITLE DEEDS BY INDIVIDUALS 

INCLUDING POWER OF ATTORNEY (UNDER SEAL) 
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FORMS AND PRECEDENTS 337 

APPLICATION FOR DOCUMENTARY CREDIT 


To the 

X Y Z BANK. 

London, E.C. 3 . 

Sir, 

request you to establisli hv* 
with your Branch at 

to the extent of £ say 

Pounds, authorizing the negotiation of the drafts of M 
myself 


10 .. 


n ( iTshl 


ourselves 


at 


days after sight {layable in 


London, and in consideration of your so doing — hereby engage to accept 

we 

such drafts and to pay the same in laindon at matimly 

The drafts are to be secured by the hytrothecation to tlie Bank of Hills of 
Lading purporting to represent at its 

invoice value, inclusive of I'reight and Charges, if any. but you arc not to tx< 
responsible in the event of any misrcpresr-nlation as to the quantity, quality, 
or value thereof. The Manne & War Kisk Insurance thereon, with 
per cent added, is to be effected by 

or by the Bank, in case such insurance should not lie arranged to its Hansf.ir- 

tion, the cost of which ^ engage to pay . and the amount insured is to tw 

held available to the Hank until payment of the drafts 

You are not responsible for the terms, conditions or sufln ieniy in 

resDCCt of the nor for the default of the insurers. 

Policies 

The Bills of Lading must read that the goods are 'on Hoard or 'Shipped, 

Freigh t prepaid 

and show ppgjgjjt payable at Destination. 

In the event of failing either to accept or to pay any such draft and of 

OUT 

-L 

we 

take to pay on demand the amount of any deficiency on 

wi.1, .tar*.. .>!»»». “trinT™ 

Otherwise. And it is agreed that on due payment of any draft with the cost 

me 

of insurance the relative documents are to be given up to ^ 

It is understood that the negotiation of the draft or drafts above referred 
to ot'aii be optional on the part of your Branch. 

The Credit is not to remain in force after the ^ 

• Your obedient servant, 


the Bank selling the goods, which they are fully authorized to do. -L. under- 


iq 


1 Mail or Cablegram. 


Z3A— (Lsus) 
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LAW OF BANKING 


BANKERS* CONFIRMED DOCUMENTARY 
CREDIT 

THE DEPOSIT BANK, LIMITED 
LONEKIN, EC.2 

193 


I3ear Sirs, 

CONFIRMED CREDIT No (which please quote). 

We beg to inform you that we have received advice from 

that they have opened with 

ns a Confirmed Credit in favour of 


by order and for account of 
to the extent of 
valid until 
on us at 

Invoice 

Consular Invoice 
Full set " shipped ” 
Bills of Lading to 
"order” 

all relative to a shipment of 


(say ) 

and available by your drafts 
accompanied by — 

Weight Note 
Certificate of Origin 
Insurance Policy or Certificate 
covering Marine and War Risks 


perS.S, from to 

in . . shipment(s), consigned to 

before 

All drafts drawn under this Credit must contain the clause, 
"Drawn under L/C No. dated "and 

we hereby undertake to honour such drafts on presentation 
provided that they are drawn and presented in strict con- 
formity with the terms of this Credit. 

Yours faithfully. 


Counteragned — 


Manager. 



FOKMS AND PRECEDENTS 
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TRUST RECEIPT 


The Manager, 

THE X Y Z BANK, 

London, E.C.3. 

Dear Sir, 

We hereby acknowledge receipt of vour letter of 

enclosing documents for giHsls. as s|iecific<l 
below, for sale on your account, and we undertaki' to hold these 
goods, or the proceeds thereof if .sold, under trust for you The 
proceeds will lie paid to you as and whi'ii recened. 

The goods are insured under our jxilicies and we hereby 
recognize your lien on same to the extent of the market valuw. 

Yours faitliiully. 
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Acceptance — 
bUl of exchange, of, 56, 57 Sa 
113. «37.i3» 

in the name of a company, 

Sa, 292 

cheques, none in case of. 4a 
forgery of. 84 el ieq., 93. 1 4a 
liability of acceptor, 57 
Account. (See Current Ac- 
count, Deposit Account, 
Trust Account, Infants’ 
Accounts) 
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direction to collecting bank, 
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dividend warrant marked, 148 
imposes duty on collecting 
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material part of cheque. 91 
"not negotiable" substituted 
by, 53 

Act of Bankruptc y, 281 et srq. 
notice of, 287 et seq.. 296 
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banker and customer by, 
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Advances. (See Overdraft) 
Agency — 

ambiguous instructions to an 
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banker and customer, relation- 
ship whether, 16 et seg. 
banker's correspondent as 

agent, 295 

bank’s officials and servants 
as agents, 300 et seq. 
branch not an, 295 
cheques, in relation to signing 
of, 79 et seq. 

presenting of, by agents, 107 
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purpose of, 113, 128 
discounting or, 133 et seq. 
termination of, 292 
trustee, banker as agent for, 
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et seq., 90 et seq., 98, 100 
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Alterations of Crossings, 75, 

91, 98, 100 
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Ambiguous Instructions. 69, 
70. 72, 104 

AntuIpatorv I.kttkrs or 
Credit. 217 
.Assignment — 

balance ol account, of. 8, 35 
et seq , 05 

bankruptcy, on, 281 
guarantee, as attrcbng. 273 
life (Hihcies, of. 273, 311 
stamping of, 311, 313 
transfer ol deposit receipt 
require.s, if,o, 161 
Auctioneer, 171 
Authority to Korrow, iHic/ 
seq 

directors ol company, of, 301 
et seq 

discounting or. I M (t srq , 140 
in connection with liaiikcrs' 
credits, 204 el seq. 

0]M-ratc ai count, authority to. 
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partner, authority of. j's) 
Bailment, i1> 
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et seq. 

Bank. (St“c I’avinc. Hank, 
Ccllecti.m, Bank) 

Bank Bill, 41 

Bank of Englano, 2, ii, 4(). 

114, 118, 149 
Bank of Ireland. 46 
Banker, (bee also Banker and 
Customer) 

agent lor cu.stomcr, as, 1^3 
and bank. 3, 10, 15, 2(> el seq., 

194 

banking business. 27. 300, 303 
constructive trustee, as, 180, 

19* 

disclosure of customer's affairs 
by, 5, 19. 20 
discounter, as, 133, 140 
drawer, in relation to, 130 
duty of collecting bank to 
customer, 137 
in respect of documentary 
credits, 209 

in respect of its servants, 200 
on opening account, 118, 
121 et seq., 187 
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LAW OF BAMKIKG 


BaMKSK — conid. 

history of banldtfg, is, iii. 
*95. *94 

holder for value, as, 133 
instructions of, to his ser- 
vants, 77 
liability of — 

for servants, 298, 302, 304 

e< ttq. 

to customer, 61 ei seq., 84 
et stq., 104, 105, to8 ai 
seq., 142, 201 

to customer's trustee in 
bankruptcy, 280 at seq., 
290, 29X 

to third parties, 144, 170, 
174, 201 at saq., 230, 
lien of, 222, 224 el seq. 
moneylender, in relation to 25 
negligence of — 
collecting, 116, 117, tjgel 
saq., 128 

in reflect of custody of 
valuables, 197 
paying, 87, 99, 104 
obedience to terms of man- 
date, 7t ei seq. 
protection of — 

collecting, 116 et seq. 
in case of customer s negli- 
gence, 74 

in case of forgeries, 49, 74-6, 

84. 133. 138. 14* 

in connection with dividend 
warrants, 147 
in connection with orders by 
local authorities, 133 
in customer’s bankruptcy, 
281 et seq. 

in nspect of crossed cheques 
98, 99, 102, 133 
paying, 85 el seq., 98, 99 
true owner, in relation to, 
13* 

when paying customer s 
acceptance, 142 
when paying domiciled bills 
of exchange, 143 
Banker and Customer, 3, 15 
et seq., 29 el seq., 61 et seq., 
74, II3, 114 
r^tioasblp of — 

in case of local authorities' 
account, 191 

nature of, 16 si seq., 20 et 
saq^. ti$, 241, 243 
tenmnation of, 67, 230, 277 
et seq., 288, 292 
trustee and beneficiary. 
wheifUiet. 17 


«5o, 

also 

380 

*77. 


91 

payee. 


I BAHnE'E Credits, 203 et saq.. 
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p^AMKEE s Draft, 40, 86, 

*93 

Bankruftcv, 237. (See 
Winding Up) 
act of, 2S1 at saq., 296 
mutual dealings in, 291 
of banker, 114, 138, 216, 
of correspondent, 298 
of customer, 138, 251 
2S0 et saq. 
of husband of married woman 
customer, 180 

protected transactions, 282 
et seq. 

set-off in, 291 
Banks of Issuk. 2 
Bearer — 

alteration to "order,' 
bill with fictitious 
treated as to, 143 
cheque to, 36, 50 
debenture, 151, 230, 315 
dividend warrant to, 148 
endorsed cheque treated as to, 
loa 

"Big Five," 2, ro 
Bill of Exchange — 
accepted after commence- 
ment of winding up, not 
binding, 292 

banker's credits, in respect of, 
203, 207, 210 et seq., 229 
cheque 

as particular type of, 4 
if post-dated approximates 
to a, payable at a future 
date, 43 
void as, 76 

collection by banker of, 1 41 
delivery of, 56 et seq. 
discounting, ii2 et seq., 141, 
168, 207, 231, 296 
domicil, 84, 141, 133, 154, 227, 
*77. *93 

draft drawn under circular 
letter is a, 156 

duty of banker when paying 
domiciled, 84, 89, 14 1 et seq. 
duty of drawer of. 73 
fine for issuing unstamped, 
309 

mandate treated «is, 321 
materisd alterations of, 142 
notice of dishonour, 139, 143, 
• 231, 296 

overdue, 14 1 

presenting for payment of, 

137. 138 
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Biu. or ExcsAvom—comU 
nqninmenta of, i6i 

o*. 310. 31a « s,, 
^ing company, of. 137 

Bill of Lading ' 

b^Ji 4 e holder of. *3, 

of, to cnatomer tinder 
tnwt receipt, 236 
neturo of, 333 «/ se^. 
security for banker's credit 
M, ao7, ao8. 210. 215 
security under letter of Uen 
M. 3 S 9 . 264 
Bill of Sale, 263 
trust receipt not a. 236 
Blank Chbpue, 73 
Board of Trade, 289, 290 
Bona Fide Holder, j6, 57 88 
Bonds (See Debentures) 
Borrowing Powers — 

banking companv. of. 301 ei 
stq. 

Branch op Bank, 23. 64. 67 et 
itq., 86, 105, 204 et stq., 297 
manager of, 304 
Building Society, 29 
Business Hours, 23, 68, 89, 103 
Business Names, 12 


Care. (See Negligence) 
standard of, 120, 194, 190 
Certificate of Insurance, 209. 
210 

Charge, 7 

CRBgUE, 3, 4, 23, 27, 28, 32 et seg. 
"account payee." 53, 91, lot. 
122 


alteiatioas of, 73 et seg., 90 
<f seg., 98. 100 
banker’s draft not a, 150 
bearer, to, 36, 46, 50, 53, 74. 
76. 91, 97. 102. 124, 127. 
128 et seg. (See also Bearer) 
blank, 73 

collection, 55, 56, 87, 88, 101. 
112 et seg., 127 et seg., 136, 
138, 147 et seg., 153, 168, 
227, 284 
definition of, 36 
delivery of, 56 

discounting of, 4, 57, 112 et 
seg., 129 

dishonour, 39, 58, 60, 64, 66, 
69, 70, 105-8. no, 138, 139. 
163, 176, 296 

endorsement of, 31, 37 et seg., 
53 . 56 , 58 . 76 *< seg., 84 
et seg., 98, 101, 108, 1x2, 
II5, 118, 121, 122 
essentials, 33, 156 


CsiRQtni— eoNirf. 

3 » 

torm. 40 ei teg., 71 

infants', 179 
inns. 56 et teg. 

^hihty of parties to, 37 
v'nnandates, other, 37 «f tft 
marked. 42 foo 

v»'nature of, 32, 30. 68 et teg., 71. 
negotiable rharacter. 50 go 

"not negotiable,'* 31, 

91. 98, too. 08, 148 
open, 52. 54, 46, 117 
operation of. 56 
order of payment, 70 
order, to, 36, 46, 50. 76. 

70. 84, 91, 97, 134 
orders by local authoritiea aa 
> 5.1 


paying cuatomcrii . 0i el seg., 
281 . 2H2, 289 et yrg ^ 293. 295 
payment of smaller sum, 68 
et seg. 

pencil, drawn in. 75, 9. 
post-daterf, 44. lov 3,,, 

' presenting for payment, 137 

I '38, 297. .323 

receipt on, 37 
repayment without, 32 
revtx;ation of authority to 
pay, 278 el .-eg 
signature. (See Sionaturk) 
stale. 39, too el seg . 141 
stamping of, 45. 310, 310 
stealing of, 38, 88, m. 122, 

'-^stopping of , 103 et seg , ttSt.nil- 
CHF.guE Book, 30, 96, 297 
Chequblbts, 47 
C.I.P.. 208, 210 
Circular Letter, 204, 328 
Circular Note, 0. i3(», 204-2) 
Clearing Agent. 131 
Clearinc, House — 


cheques presented by collecting 
banker at, 88, H<r. 101, 138 
collection of cheques when 
banker not member of, 298 
crossing of cheques origin- 
ated in. 33 
development of, 55 
marking of late cheques at. 43 
rules of, in respect of dis- 
honoured cheques, 110 
Clubs — 

accounts of, 192 et seg. 
Collecting Banker, 35, 36, 87, 
88,89, loi, 112 et seg., 138, 
227. 298. 322 
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CoLUKTiNO Bamkbr — contd 
cleotiog a^nt far, tjt 
collecting — 

ciosaed cheques, ii6, (47,154 
dividend warrants, I4S 
postal and money orders, 
*53 

discounting banker, in rela- 
tion to, no 
dual position ol, 114 
duties of T^7 ft 'ieq 
nqyl^ence o(. ijct et sep , 
protection of, 116, vx<ietseq, 
147. 284 

CoMMBKClAL CrBOITS 207 ft 
forms of. 337. 338 
COMPANV 

as customer, 5, 1 86 et stq , 278 
authority to act for, 186 et 
seq . 301 et seq 

collection of ch^ues for em- 
ployees of, 125 
dissolution of, 278 
duties of banlung, tn et 
mortgage of shares on 270 
et Sfq 

organization of banking ^oi 
et seq 

payee, as, 81. 187 
payment of dividends Ijy, 146 
power to draw cheques for 
187 

references given by banking, 
202 

register of charges ejected 
by, 262 

ultra vtres the, 243 
winding-up of, 280 291 et seq 
302 

Composition with Creditors, 

23*. 25* 

Conditional Orders on Bank- 
ers, 146, 313 
Consideration, 240, 283 
and bankers’ commercial 
credits, 315 
and safe custody, 196 
Consolidation, 269 
ContributoryNegligen<:b, 131 
Conversion, 31, 98, 102, 113, 
113, 118. 133. 144. 154, 155. 
196 «f seq , 199, 298. .^05 
distinguished from actapn for 
money bad and received, 169 
Correspondents, 304-6, 2x0. 

394 ¥ *97 et seq 

COOMTBEICLAIM, 66 
ComrcBipcAND, 58, 103 et seq., 
396 

nnriiigvous, 104 


Coupons, 151, 152. 326 
CouKSB OF Business, 13. 69, 83, 
86, 88, 89, 130 , 14X, 144 
Criminal Liability, 304 et seq , 
307 

Crossed Cheque, 52, 71. 88, 91, 
97 et seq , 107, 116, 136 
alterations of crossmg, 75, 91, 
98-100 

general crossing, 54, 97, 100, 
It6 el seq 

history of croBSUig, J4 et sep 
includes dividend warrant, 
*49 

special crossing, 54, 97, 100, 
I j6 et seq 

Crossed Dividend Warrant, 
*47 

Crossed Orders by Local 
Authorities. 153 
Current Account, 3, 4, 28, 30. 
31 119, 157 et seq 
closing of. 23 24. 65, 177. 182, 
250. 277 et seq . 280, 287, 292 
clubs and other unincorpor- 
ated associations, of, 192 
et seq 

yy^ombining two accounts, 223, 
291, 295 et seq 
debenture to secure, 276 
disclosure as to, 5, ig, 20, 3oi 
executors 183 et seq 
infant s. 179 et seq 
joint, 66, 180 et seq , 185, 251 
local authorities, of, 189 et seq 
mamed women s, 180 
mortgage to secure, 267 
non-trading corporations, of. 
189 

opening ol, 118, 12 1 et seq , 
’ 125, 131, 166, 181-5, 192-4, 

250 

partnership, 181, 182 et seq , 
189 

set-off between two, 171, 172, 
190, 291 

several accounts, 37, 67, 222 
statement of. 149, 162, 166 
trade unions, of, 193 
tradmg compames, of. x86 et 
seq , 291 et seq 

trust, i8i, 184 et seq., 171, 
172, 190 

Custom, 102, 106, 107. 147, 148, 
150, 151, 139, 160, 210, 222, 
232 

(Customer, 3, 8 

agent of b^ker, 243 
alterations of cheque faciU- 
tated by, 23, 75 91 
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CusTOliXit — etmid. 

bankar and (See BA.NKaa amd 
C uffroMut) 

bankruptcy of. 8. 119. 138. 
171, 183, 184, 246, 247. 277. 
280 Sgf. 
cheques of — 

payment of, 61 el seq., 147. 
133. 281, 282 
after bankruptcy, 289 
after winding up, 293 
countermand of, 58, 103. 
296 

order of, 70 
presenting for, 137 
receiving payment, n8, 
121 

definition of, 29 et seq.. 31, 
119 

duties of, 23, 74, 75, 92-4 et 
seq.,xqi, 160, 165 
infant, 179 et seq. 
information in relation to, 8, 
16 et seq., 20, 241 
death of, 8, 250, 277 et seq. 
lunacy of, 8, 251, 277, 279 
married woman, 180 
meaning of, 1 19 
protection, of, 99, 100 
signature of, 87, 92, 142 

D/A Credits, 207, 208 
Damages, 104, 106, 108 et seq. 
Death — 

of customer, 8, 250, 277 et seq. 
of guarantor, 230 
Debentures, 151, 226, 230, 263, 
274 et seq. 
nature of, 274 
stamping of, 315, 318 
Debtor AND Creditor, 16 etseq 
20 et seq. 

superadded obligation, 21 
Defamation, iio et seq. 

Delay in Presentation of 
Cheques, 39, 106 et seq. 
due to crossing, 107 
Delivery, 56 
Delivery Order, 2 1 1 
Demurrage, 234 
Deposit Account — 

current account and, 157 et seq 
garnishee order in respect of, 

63. 64, 67 
interest on, 138 
part of banking business, 28 ^ 
withdrawal of, 63, 64, 158 
Deposit Banks, a 
Deposit op Title Deeds, 268, 
3*7. 329. 33 * 


34S 

Deposit Receipt. 138 at uq . 
Directoe, 301 et seq . (See also 
Company. Seevakte) 
liability of, 30a 

Disclosure by Bank op Cue* 
TOMER'S APPAIRS, 5 . 19 . lO 
Discounting. 4, 37, itj etseq ., 
168, lots 

or agency, 133 et seq. 
Dishonour — 

account not in credit, 69 
claim by third party, 176 
foreign bill or cheque, 60 
notice of. 58, 59, 113. 139. 143, 
231 

stale cheque, of. 39. 106 
wronglul, 103, itaelseq.. i(>3. 

2I(J 

Dividkni> Warrants, Ho, 83, 
80, 146, 130, 151 
crossings of, 147 
to bearer. 148 

Documentary Credit. 7. 46. 

203. 207 et seq , 337, 338 
Documents op Title. 7. 229, 
232, 264. 312 
title to, 232. 233 
VOS.STW StOKtlS ( 41 SA. I«>I 
D/I’ Credits, 207 
Drawee, 36, 41, 93, 142 
Drawer — 

alteration of crossing by. 91 
ambiguous mandate, 72 
carelessness of, 73 el seq. 
collecting banker and, 130 
crossing as an instruction 
from. 54. 130 

crossing of open cheque by, 36 
debiting account of, when 
banker protected. 99 
delivery of cheque by, 56 
discharge of. 39 
endorsement of 78 
illegible writing of. 72 
insolvency of, 138. (See also 
Bankruptcy) 
liability ol. 57 

protection of, 33, 147, and 
see "crossing" supra 
right of action of, on wrongful 
dishonour, 1 10 
signature of, 36, 41, 71 
Due Care, 90, 120. (See also 
Negligence) 

Duress, 163 

Endorsement, 56, 58. 59^ 76 
et seq., loi et seq., iia, 1 S 5 
Arabic, in, 83 
by company, 81 



3|6 OP 

Emoomkmvnt — 
hy firms, 

by Joint payoM, 82 
by non-tiWing corporation, 82 
fiwgory of, 53, 71, 84 *t 
118, 121, 142 U uq. 
iiTMuIar, 76 tt stq., 81. 82 
liability on, ro8 
maaning, 76 

of bill of exchange, 113 
of bUl of lading, 233, 234 
of deposit receipt, tdo 
of dividend warrants, 146 
"per pro," 79. 80, 131 
receipt and, 37, tt t«q., 76, lot 
sf seq., 147 
requisites, 77 
sons recours, 83 
unfamiliar language in, 83 
without authority, 76, 84 
Estoppbl — 

banker, of, 163, 164 
bare, no action on a, 43 
customer, of, 143, 160 
drawer, of, 73 «f seq., 93 et seq. 
from denying negotiability of 
instruments, 23a 
Evidsncb, 8, IX-I3, 19, 43. 

(See also Estoppsl) 
Executor, 271, 181, 182, 250 
account of, 184 et seq. 
entitled to balance, 279 
power of, to pledge, 185 

Fictitious Payee, 49 
Fideutv Guarantee, 242 
Firm, 3, zo, 82 
Floating Crarce, 273 
Floating Policy, 210 
Foreclosure, 256, 263, 271 
Foreign Cheque, 39, 60 
Foreign Currency, 6 
Foreign Draft, 86 
Forgery, 23, 55, 230 

facilitation of, of drawer's 
signature, 93. 142 

of acc^tance of bill, 84 et seq., 
142 

of authority to receive goods 
kept in safe custody, 197 
of bill of exchange, 143 
of drawer's signatore. 36, 87, 
92 etseq„9s,q6, 142. 143. 164 
of endorsement, 33, 71, 84 et 
seq., 118, 121, 142 et seq. 
of shs^ transfer, 272 
risk 04 by whgsn borne, 23, 85 
Fraud. 77, ,113. 125. 144, 202, 
.'«o4|«^; [487 

FHitlDbgprt I^tEEBRENCK, 284. 


BACKING 

Freiobt, 234, 23s 
Friendly Socixties, 46 

Garnisrbb, a, 23, 6x et seq ., 
105 et seq ., 287 

Good Faith, 86 et seq ., 116 et 
seq ., 119, 2J2, 260, 262 
Government OmciALS. 46 
Guarantee, 7, 167, 179, 238 
et seq ., 304, 323. (See also* 
Security) 
stamping of, 322 
termination of, 248 et seq ., 
250 et seq . 

Guardian, 127 

Head Office, 294 et seq . 
Holder — 

agent or. 1 1 8, 1 33 si seq. 
banker as, 

of cheque, 67, 133, 136 
of dividend warrant, 148 
banker not liable to, 41. 42, 57 
crossing of open cheque by, 36 
delivery to, 56 
discounter becomes, 113 
forged endorsement, person 
taking under, not a. 121 
in due course, 57, 76, 113, 230 

J protection of, 113 
ant’s cheque, of, 179 
other than payee of "not 
negotiable'^ cheque, 100 
payment of cheques to proper, 

72 

rights of, against previous 
parties, 145 
Hypothecation — 
letter of, 229 
nature of, 237 et seq. 
trust sometimes called, 264 

In Due Course, 84, 86 
Income Tax, 19, 149 
Indemnity — 
contract of, 241 
letter of. (See Letter or 
I Indemnity) 

Infants, 4 

accounts of, 178 et seq., 243 
Information. (See Disclos- 
ure) 

Insurance Policy, 209, ato, 
225. 269, 321 
Interest — 

, payment of, 157 et seq. 

warrants, 83, 149 et seq ., 151 
Interpleading. 174. 176 
Investments, 5, 217 et seq. 
advising on. 193. 218 
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IMOS — 

buks of, a 

bUI or cheque, of, 56 et . 

JoiKT Accounts, 66, 180, 183, 
asi 

autboriaaticn to drew on, 18 1 


Law Hxrcbant, 53 
Lxass — 

mortgage of, a66 
Lbttbk or Credit — 
form of, 338 
not tranMerable, 156 
purpow of, 6 
stamping of, 316 
types of, 303 et seg. 

LBTTRR of HyrOTHECATION. 

(See Hypothbcation) 
Lsttrr or Indemnity, ao6 
Lettbr of Indication, 304, 328 
Libkl. (See Defamation) 

Lixn, 7, 119, 146, 170 
banker's, 222, 224 et seq. 
letter of, 229 
nature of, 322 

of company on mortgaged 
shares, 273 

presumption for existence of, 
224, 226 

Lira Assurance, 7, 270, 273, 

311 

Limitation of Actions, 21, 24, 
*53 

Local Authorities, 81, 82. 

(See also Public Authori- 
ties) 

accounts of, 189 et seq. 
orders by. 152, 322 
register of charges, 262 
UNACV 

of customer, 8, 251, 277, 279 
of guarantor, 231 

Manager, 303. (Sec Servants) 
liability of, 305 

Marginal Letter of Credit, 
303 

Marked Cheque, 42 
Married Woman, 180, 244 
Master and Servant. (See 
Servants) 

Measure or Damages — 

damage to reputation, 109 
et seq. ■ 

wrongful dishononr, 108 
wTDl^ful withdrawal of credit, 
316 

Merchant Bankers, 2, 37 


Mistakk — * 
guaruitee void for, 143 
on rendeting of account. t6> 
et seq. 

recovery by bank of money 
paid under, 144 
Money Ordbrs. 135 
Monevlenorr, 33, 44, 363 
Mostoaoe, 7, 333 el seq. (See 
also SECURirv) 
by deposit of title deeds, 168. 
.tJO. 3.12 

consolidation of, 169 
definition of, 255 
enforcement of. 256 el seq., 264 
equitable. 237 el seq., 273 
methods of efieeting, 363 rf 
seq 

of debentures, 374 et seq 
of leases, 206 

of life policies. 270, 273 el seq. 
of ship, 263, 264 
of stocks and shares, 370 et seq. 
pledge distinguished from. 144 
second and later, 366 
j stamping of, 311. 31 7 el seq. 
tacking of. 366 

Nhclicence — 
banker, of — 

countermand of cheque not 
received, on account of. 
104 

in relation to safe custody. 
196 el seq. 

when collecting cheques. 

116 et seq., iiH 
when paying cheques, 87. 
QO, 99 . 100 
customer, of — 

contributory. 131 
forgery of cheque facilita- 
ted by. 93 eeq. 
mere, insufficient to found 
an estoppel. 160 
none, from failure to exam- 
ine passbook, 165 
when drawing bill of ex- 
change, 1^2 

when drawing cheque, 73 
et seq., 92 

Negotiable Instruments — 
banker's lien attaches to, 2a> 
bearer debentures as, 151 
bills of exchange as, 112, 141 
ef seg- 

chequee as, 50 et seq., 76, 90 r 
1 12 et seq. 

ciicular notes and travellers 
chines. 15*. ^05 
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llBoonAst.K — 

eemd. 

COOfKMM. ( 52 . 21t6 
daposit boom, 159 
«livid«fi(l warrantK, 148 
lattam of credit. 309 
pledge of, 339 
poatel ordeni. 193 
etemping of, 313 Mf. 

“Not NKooTtABLE" CKoestxc, 
3» *t $eg. 

added by holder, 96 
anthorie^ by etatute, 9t 
banker collecting cheque bear- 
ing, iaH, 129 

dividend warrant, on, 14R 
doee not add to rrsponwbiUty 
0/ paying banker, joo 
eSect of. S3 

true owner of cheque bearing, 
98 

Notarv, 60 
Notice — 

in lieu of distringas, 273 
of dishonour, 58. 59. 113. 139. 
145, 296 

incase of deposit account, 158 
Noting, 59, 60 

Open CHEgus — 
collection of, 56, 117 
“not negotiable," marked, 92 
Opening op Accounts. (Sto 
Current Account) 
OVERORAPT, 21, 67. 164, 320 , 237 
allowed on current account, 
158, 296 

clubs, etc., by 192 el seq. 
disclosure of customer's, 18, 69 
executor, by, 184 
infant customer, by, 179 
local authority, by, 191 
no set-off between balance in 
trust account and over- 
draft on private account, 
171, 17a, 190 

non-trading corporation, by, 
189 

partner, by, 183, 300 
security for, 167, 179, 183, 185, 
191, 220 si seq., 291 
set-off of other accounts, 291 
Stamping in connection with 
secmif^ for, 318 et seq. 
trade unioa, by, 193 

pARJNBItSHIP-:- 

.jgAcoaiats, x8i et seq., 1S9 

to overdraw, 183 
as cnitoi^er, 5 


PARTWaaaMiP — eaeUd. 
as payee of cheques. 83 
banking. 10, 300 
bankruptcy. 351 
collectiM of cbeqne for mem- 
ber of. 136 

Pam Book, 4, 96, 1 49, 163 et seq . 
"Pay Cash." 91 
Paver — 

absence of, 78 
certainty of, 48 
corporation as, 81, 83 
endorsement by. 98. 76, Bo 
ftctitious, 48, 143 
firm as, 82 
impersonal, 49, 78 
joint, 82 

I noo-cxrstiDK, 48 

“pay cash on request of. 91 
receipt of, 76 

Paving Bank. 57, 73, 81. 90, 91 
not concerned with crossing 
"account payee," lor 
protection of, 89 et seq. 
"Per," 75, 80 

"Per Pro." 79. 80, 99. 125. 131 
Personal Representatives, 
i8i. (See also Executor) 
Plboge — 

bills of exchange, of, 145, 229 
creation of, 237 
distinguished from mortgage, 

254 

documents of title, of, 229 
et seq. 

goods, of, 2 II et seq., 225, 228 
power of executor to, 1S5 
Policy of Insurance, 7. (See 
also Insurance. Life As- 
surance) 

Postal Orders, 155 
Post-dated Cheques, 44 et seq., 
105, 310 

Post Office Savings Bank, i 
Power of Attorney, 322 
Principal and Agent. (See 
Agency) 

Promissory Note. 146. (See 
also Bill of Exchange) 
Protection — 

of banker. (See Banker) 
of treasurer of local authority, 

154 

Protest, 59, 60 
Public Authorities, 37, 126, 
, 171. (See aim Local 

Authorities) 

Public Interest, 20 


Quasi-contract. 16 
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R/D. Ill 

]kiai.WAV Rsesm, aix 
Rativicatiok. 9). ^ 
Rbammaal* Twk. (06 
RxcKirr. (Sea elao Daroarr 
Rkckivt) 

cheque, on, 37. 15a, 153 
endoneinent m, 76, 101 *t anf. 
exemptioa of, from etemp 
duty. 3*3 

stamp duty on, 313. 314. 3(0, 

333 

statutory, as mode of recon- 
veying property. 3*0 
treasnrer, of. of local author- 
ity. 153 

trust, ai2. 236 et seq.. 339 
valuables, for. 200 
Rxceivek, 237. 239. 279 
Rscbivinc Pavmknt, ii8, hi. 
13b 

•'Refer to Drawer." hi 
Reference — 

banker giving, 3. 20, 194 
false reference, liability for. 
customer, to, 20j 
third party, to. 202 
banker requiring, when open- 
ing account. 122, 123 
no duty of secrecy, 20. 201 
"Relation Back," 280 et seq. 
Release, 232 
Reputation, 109 
Returns, 10, 11, 14, 26 
RKVOLViNa Credit, 217 

Safe Custody — 

duty of banker to receive 
goods in. 197 

inconsistent with lien. 225. 226 
interpleader proceedings in 
respect of goods in, 174 
origin of banking in England, 
as, 13, 16 

receipt of goods in, 3. 193 
et seq., 200 

standard of care, 194, 197 
Saitb Deposit Company, 199 
Sale, 112 

SANS RSCOVRS, 83 

Savings Banks, i 
Scrip. 315, 325 

Secrecy, r6 et seq., 69, 201, 241 
exceptions to duty of, 18 «f 
seq. 

Security. (See also Lien, 
Pledge, Hypothecation, 
Mortgage) 

documents of title as, 20S, 
Eli et seq. 


SEcvRmr — tmtUt. 

tor overdraft, 167, 179, 163, 
t6s, 191. *ao et mq., *91 
insurance policy na, 213 
toMof, 167. 221, 238, 246. 249. 
276 

marketable, 313, 318, 324 
reaUtation of, 230, 23b, 247, 
254. 236, 271, 274 
title deeds as, 223 
Sbrvantk. 295. 300 #f seq. 

agreements with, exem)^ from 
stamp duty. 312 
dismiasM of. 306 
duty of bank in respect of. 
200 

liability of bank for, 298, 302 
ri seq. 

S«T-OFP^ — ■ 

account stated and, ibb 
bank entitled to. 63, 170 
no, between trust account and 
private account, 171, 190 
overdraft and, 291 
Ships — 

mortgage of, 263, 264 
Signature — 

correct form, 78 

forgery of, 36, 87. 92 et seq. 

of agent, 95 

on ^hali of company, 187 et 
seq. 

“per pro.,’’ 79, 80, 93, 125, 
J 3 I 

Solicitors, 171, 172, 244 
Stale Chebues, 39, 106 el seq. 
Stamps, 4,3 et seq., 45 et seq., 
101, J03 et seq. 
amount of. 314 
denoting, 319 

evasion of stamp duty, 43, 
310 et seq . 

exemptions, 46, tbi, 312, 316. 

323 

method of stamping. 311 
Stockbroker, i-i 
Stock Exchange SEcitRiTiES, 
22J, 228, 273 
Stolen Bank Notes. 88 
Stolen Cheque Book, 36. 96 
Stolen Cheques, 38, 88, 121, 
122, 124 

Stolen Circular Notes, 205 
STOPPAtiK in transitu, 232 
Stopping Cheque, 103 et seq., 
182, 296 

Surety. (See Guarantee) 
Survivorship, i8i, 184 

Tacking, 266 
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Tm,*— 

itoed*, zag , 

laoftgace by dcpoiit at, 
abS, 31?, 33*9. 33a 
pwnB— i on of. by mortfafee, 

invMticatioa of. ZS 9 . a6o, 
367, 368 

regiatiation of. 339 •* Mf- 
Tmdk Union. 193 
TaAVSLLKKB’ ChKQUR. 1 36. 304 
TsaAsuRBit o» Club, rtc., 193 
Tbeahubbr or Ixical Authob- 
ITV. (S«o Local Authob- 

ITV) 

Tbue Ownbb — 

banker liable to. 97. 144. 169 
banker not liable to, 99, 116, 

131 

contributory negligence of, 
133 

meaning of. 98, 121 
money order and portal order, 
of, i 33 < tJb 

no contractnai retationahip 
between collecting banker 
and, rao 

aervant of, miaappropriation 
by. 134 


BAHKING 

Tbub OmiBB — eomH. 
treaawmr ot local antboctty 
liable to, 154 

Tbobt Accovzn, 170 af j«f., 
*»i, 190 

Tbdbtbb — 

banker aa execntor and, 8, 19 
breach of tmat. 193 
cuatomer of bankw, 7 
death of. 331 
director aa. 303 
money paid into private ac- 
count of, ( 37 , 130 . (See 
alao Trubt Account) 
relation of banker and cna- 
tomer, beneficiary and, 16 
et stq. 

Trubt RacBirr. 31 3 , 336, rt try.. 

339 

Trubtbr Savings Bank, i, ii 


Ultra Vires, 243 
Umdub Inplubncb, 144 


Winding Un, 280, 291 zt stq., 
302 

Writ ok Elhoit, 201 
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By P. W. Nobrjdb, M.A.. B.So. (Hona.) 

Business Galcalations By F. Hebus . 

Commercial Mathematics 
By Lk H. L. Davies, B.A., and B. O. H. Habakkitk . 

Complete Business ArithmetJc. Ravteed by Ivor 

T. nAHT 

Aonren Nat 

Complete Mercantile Arithmetic 

By H. P. Orebk, P.O.Sp.T. (With Kay) • 

Concise Senior Commercial Arithmetic 
By W. OUAMiN, M.RB.T. ..... 

First Year Commercial Mathematics 

By n. Harman, B.Com. ...... 

With Aaswara 

Logarithms in Commerce By W. Chanin, M.It.S.T. 

Logarithms Simpllfled 
By EamUT Card, BBo., and A. O. Parximbon. 

•••a***** 

Modem Arithmetic Course By s. n. McrrtB 

Practical Commercial Arithmetic 

By H. Watson, BBo. (Koon.) 

Principles and Practice of Commercial 
AridimetiC By P. W. Norris. H.A., B.So. 
Rapid Methods In Arithmetic 

By Jobs Johnston. Raviaed and Edited by O. K. 

Bdckhaxx, A.C.I.B. Net 

Slide Rule Applied to Gonunercial Calcula- 
tions, The By R. U. Shirsbt . Nat 
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BOOK-KEEPING AND ACCOUNTANCY 
Accotmtaocy 

By Wnxuif PtoOfSB. B.Oom. (VIot.), F.C.A., AJ9.A.A. 
(Hon*.). XcrliS/8 ....... 

Accountants* Dictionary 

Edited by F. W. Pirutr, F.C.A. in Two VoU. Net 

Accounts of Executors. Administrators, and 
Trustees 

By WiujAM B. Pruxips, F.C.A.. A C. 1.8. Reviaod by 
F. T. Wrioht, A.C.A 

Advanced Accounts 

Edited by Roqer N. CARTsa, M.Coni.. F.C.A. . 

Key to Advanced Accounts 

By R. A. Goodman 

Advanced Book-keeping Exercises for 
Commercial Schools 

By A. J. Favicll, U.9o. »Eoon.), A.O.I..S. . 

Audit Programmes 

By E. E. 8 i»iccti. F.C.A.. And E. C. Peolkh, F.C.A. Net 

Book-keeping, A Course in 

By R, W. lIotxAXD. O.B.E., M.A.. .VI.So.. EUD. 

Book-keeping, Advanced 

By IIE.NBV J. CrxcK. F.C.R.A.. F.R..8.A. . 

Book-keeping for Beginners 

By W. E. Houesa, A.C.i.8. ..... 

Book-keeping for Retail Classes 

By John Miixer Andkrmin, h'.l^A.A. , 

Book-keeping for Retailers 
By H. W. PoRRiTT and W. Nickun, am. A. A. . Not 

Book-keeping, Stage I 

By A. J. Faveu, B.8c. (Econ.;. A.<Xl.N. 

Book-keeping, Stage II 

By A. J. FaVku.. B.8c. (Econ.), A.C.I.8. . 

Book-keeping, Modern Methods of 
By R. H. Epps. Chartered Aecountanl . 

Builders’ Accounts and Costs 
By Bosaar Q. Laooa 
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Book-kwqM^ Aco(mataiic]r-»<€oatd. 
Bttvisiest Accounts 

B7 L. A. Tbrst, B.Oom. and W. T. Surra. M.Oom. . 

Business Accounts and Finance 

W. Caxpbxu. Ch<aitr0d . Met 

Business Book-keeping 

By J. Boctlbt 

Key to Business Book-keeping 

By R. A. OouoMAN ...... Met 

Company Accounting 

By H. A. K. JT. Wiuoir, F.O.A.. ete. . . . M^ 

Company Accounts 

By Abtiiub CoLEfi. Hevtaod by W. O. Wood. 

A.O.I.8. Met 

Constructing Accounts from Deficient Records 

By W. J. Back Met 

Cost Accounting, The Fundamentals of Process 

My L. A. WiaHT, A.C.W.A. .... Net 

Cost Accounts in Principle and Practice 

By A. Clifpord Ridowat, F.C.A. . . Met 

Cost Accounts for the Metal Industry 

By H. E. Paritbs, M.Oom., A.O.W.A. . Met 

Cost Accounts in Rubber and Plastic Trades 

By T. W. Fazakebuey Met 

Costing and Price Fixing 

By J. M. SooTT Mazwbll, BjSo., F.O.W.A. . Met 

Costing, A Primer of 

By K. J. H. Btall, F.O.R.A. .... 

Costing, Dictionary of 

By K. J. D. Btall Net 

Costing, Theory and Practice of 

By E. W. Nbitkan, F.G..A. . . . Mot 

Currency Accounts in Sterling Books 
By O. Ralph Ocktis. PtUou> of the InetiiiUe of 
Bankera ........ Net 

Depreciation and Wasting Assets 

By P. D. Lbaks, F.O.A. .... Met 

Dictionary of Book-keeping, Pitman’s 

By K. J. PORTBM, F.O.R.A Mat 


Ih 

M 

81 $ 

12/6 

10/6 

6 /- 

7/6 

81 - 

lO/S 

6 /- 

6 /- 

18/8 

8/6 

8/6 

W- 



h- 


(tad AecottiitM^-~coatd 

Btemrataay <htuied Book*kMpiog Ex^vtoe* 

By A. J. F4VSLL, BJSc.. A.C. 1 B. . . . , 

Full Courae In Book-keeping 

By H. W. PcmiuTT and W. Nickum. AJS.A.A. . , 0 /- 

Graded Book-keeping Exercleee for 
Commercial Schools 

By A. J. FavBix, BjBo.. A-C.I.Ji 0/- 

GoodwUl, A. New Theory of 

By H. Kawbr. B.8c., A.8.A.A. . . Not #/- 

Hotel Book-keeping gy m. e. Pitchbr . 0/0 

Investigations : Accountancy and Financial 

By J. H. BintTON .... Net 6/- 

Manual of Cost Accounts 

By H. Jvuvs Lofrr P.C.A., F.C.I.8., F.C.W.A. 

and A. H. Bipucr, F.C.W.A , 0/0 

Modem Methods of Stock Control 

By N. Okrabo Sami. M.l.P.K. . Knt 0/0 

Kmdaaai IMkace CVnttrfhcrfikm 

By H. K. Sbbu, A.C.A., A.H.A.A. . . . Net 7/0 

Principles and Interpretation of Accounts 

By H. L. Eulis, M.C.!om. ...... 0/0 

Principles of Accounts 

By J. Btbphbnson, M.A.. M.Oom.. DBo. . Pan i 0/0 
Part IJ. . ••..««. 0/— 

Principles of Auditing 

By F. n. M. Db Pavia, O.B.E., F.O.A. • * . 0/0 

Principles of Bank Book-keeping 

By HsiunsBT O. Hoookr. Cert. A.l.B. . . Net 0/. 

Secretarial Book-keeping and Accounts 

By B. B. OOLBSWOSTHY. A.O.A.. AB.A.A.. Net 0 /- 

Sharles's Elementary Book-keeping 

By F. F. Sbarlss. FB.A.A., F.O.IJS. • • * 0/0 

Sinking Funds, Reserve Funds, and Deprecia- 
tion. By J. H. Boktok Nrt 0/0 

Tirade Union Accounting and Financial Ad- 
ministration 

By A. B. Ward and O. R. SwmmwomAU . 

ft 
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CAJIEERS 


Dictionary of Careers 

By L. H. TirRrrKB, M.RAT. . . 4 . Net 

Banking as a Career 

By F. A. WttiHAN, Cart. A.J.B, Nat 

Commercial Art as a Career 
.By CEffL Wadb ...... Nat 

How to Become an Auctioneer and Estate 
Agent. By W. r, Nokbs. F.A.I. r(«.vl«od by D. 


McIntyeb, B.A.. LL.B Nat 

How to Become a Company Secretary 
By E. J. Hammond .... Net 

How to Become a Private Secretary 
By J. E. McLachlan, F.I.Pij. (Hons.) .Nat 

How to Become a Qualified Accountant 
By R. A. WtTTV, F.H.A.A. .... Net 
How to Choose Your Career 
By W. laWUK IvE^ M.C.. M.8.M.A . . Nat 

How to Secure a Good Job 

By VV. LEtHLJK IVKY, M.C.. M.S.M.A. . . Net 

How to Secure Promotion 
By W. Lkhlie IvKY. M.C.. M.S.M.A. . . Net 

Insurance as a Career. By F. H. suERiurF Net 
Journalism as a Career 
Edited by W. T. Qranfibld .... Net 
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8/6 
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2/6 
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CIVIL SERVICE 

Arithmetic for Civil Service Students 
By T. II.Tkaue, B.Sc., aud F. W. 'r*AltE, B.8c. . • 9f- 

Civll Service Guide By a. j. t. Day . . Net 8/6 

Civil Service Essav Writing 
By W, J. Addis, M.A. . . ...*/- 

Civil Service Shorthand Writers’ Phrase Book 
Compiled by Alfiisd MARSUAUn P.C.T. 

Civil Service Test Papers-^English ; Junior 
By Gordon 8. Humphreys, M.A. .... 1/9 

Civil Service Test Papers — English : Senior 
By W. B. Farrer, M.A. • 8'6 

Civil Service Test Papers — French Clerical Class 
By F. J. Bartlett, B.A. (Lend.) .... 2/9 

Civil Service Test Papers — Geography 

By R. J. Finch, F.R.Q.S 2/8 

Civil Service Test Papers — History 
By W. R. McAdufpe, B.A. ..... 8/6 



dvil Serrio*— conti^. 

MUDt 

Civil Serviofe Te»t Papers — Mathematice t 
Clerical Claes 

By Jaioeb Kbaobs, B.A.. BBc. With Amwon . 
fin^lisli for Civil Servants By Waltmi Shawcrow t/B 
Mathematics for Civil Service Candidates 
Part 1 

By J. IlBADKit, B.A., BBc. and H. Watson . . S/- 

Ty^writing Examination Tests — Civil Service 
By Albert Pom «id Mazwbu. Osooes 6/> 

Women and the Civil Service 

By Dokothy Evans. M.A. .... Nst> M 

COMMERCE. BTC. 


Boy’s Book of Business, The 
By Stanley Tows!<end, lX.B. . . . . 8^- 

Business Handwriting. ByW. Borton 1/8 

Commerce and Accounts 

By Alonza .Iajibs, F.F.T.Cotn., F.R.Bcon.S. 8/8 

Commerce for Commercial and Secondary 
Schools 

By A. J. Pavell, B.Sg. (Boon,), A.O.I.B . . 8/8 

Commerce, Stage I 

By A. Jakrs. F.P.T.Com., F.B.Eoona. 1/8 

Course in Business Economics and Commerce, 

By F. P, Tcshinoiiam, B.Com.Sc. . , 8 /- 

Day Commercial School, The 
By C. H. KinroN. F.F.T.Cotn. . . . N*t 7/8 

Manual of Business Training 
By A. STHPfOtN Noel, P.B.Econ.S. .... 8/- 

Modem Business and Its Methods 
By W. Campbell, CkarUrtd Secrttary . . . 7/8 

Office Practice FJy W. Campbell. 8/8 

Office Training for Girts 

By Makoauet Hyan ..... Not 8/6 

Principles and Practice of Commerce 

By James Stephenson, M.A.. M.Oom., D.So. . 8/8 

Principles of Business 
By James Stephenson. I1.A., M.Oom.. D.Se. 


Parti, 2/8; Part 11 8/6 

Questions and Answers on Commerce. Stage 1 
By A. J. Faveix, UJlo. (Boon.), h.O.lM. • , , 8/8 
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d m me rc e, «tc>-<ontd. 

OoMtioiisaad Answers oaCommwoe. Stag# n 

By A. J. VkvXLL . . • M 

S^li'Promotlon By Coukthst d. Fammmm 
Theory and Practice of Commerce ^ 

Editoil by O. EL Bdckmau., A.C.1J3. (Hons. • 7/9 

Wholesale and Retail Trade By w. Cakpbbu' < 8/6 

ENGLISH AND COMMERCIAL 
CORRESPONDENCE 


Business letters in English 
By W. J. WB*rroN. M.A,. B.Sa • •/• 

Commercial Correspondence and Commercial 

English 8/6 

Commercial Dictionary ... N®* i/e 

Dictionary of Correct English, A 
By M. A. Pink. M.A 6/6 


English and Commercial Correspondence 

By U. NiUiAOKA and t). TiiBopHtLas, B.A. 6/8 

English Composition and Business 
Correspondence 

By J, F. Davib, D.Ut., M.A., LUU. (Lond.) Net 8/- 
English Course, Stage I 

By John Bknnktt . 1/9 

English Exercises. A Book of Homonyms 
By B. U. BAiuiKrr ...... 6/8 

En^lsh for Commerce 

By J. Gub.nky Lawrie, M.A 8/- 

Bnglish for Commercial Students 
By U. W, Hooqhton, A.O.I.S . . . . 

English Grammar and Composition 
By W. J. Weston, M.A., B.So. (Load.) . . 8/6 

English Mercantile Correspondence . 8/6 

Guide to Commercial Correspondence 
By W. J. Weston, M.A., B.Sa (Load.) . . • 8/8 

Higher Business Correspondence 
By R. Skelton ...... Not 8 /- 

How to Teach Commercial English 

By WAJ.TBR Sbawoross. B.A. .... Nei 8/8 

Improve Your English 

By W. J, Weston, M.A., B.Sc. . . . 7/8 
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nun 

Maanal of Commercial Gorreepoadence 

B]r BoiMtD Fbt, B.Ooin. 

Manual of Commercial Bnglieb 
Br Waltsk BaAWoiKMW. B.A. . ■ . . , tj9 

Manual of Punctuation. By w. o. WBBtmsH l/- 
New Era SpeliinE Manual. By tt. J. Bowbk */• 

Piindplea and Practice of Commercial Gorre* 
apondence. By J. btbphbhso!*. m.a.. M.Oom. 

Punctuation as a Means of Expression 


By A. E. Ix>vmx, M.A Net I/- 

Self-Expression in English By John bknnrtt . tf- 
Standard English 

By Edward H. Oeout, BJSc., A.CM.I. Net "/• 

Synonyms and Antonyms Net 2/8 

Textbook of English for Foreign Students 

By W. O. VtxcifNT ...... 8/- 

Uamg the King’s English 
By W. J. Wbston. M.A.. B.Ho. Net 7/8 

GEOGRAPHY AND HISTORY 

Commercial Atlas of the World, Pitman’s Net 8'- 
Gommercial Geography of the British Isles 
By W. B. Kuttkr, M.Ouii. ..... *.'8 

Commercial Geography of the World 
By W. P. Butter. M.Coni. • 8/- 

Economic Geography 

By John McParlanb, M.A., M.Oom. . iO/B 

Economic Geography, The Principles of 
By B. N. Kudkcmb Brown, .... 8/- 

Economic History of England 

By H. O. Mkreditr, .M.A., M.Oom 

Elements of Commercial History 
^ Fred Hall, M.a., B.Com., F.C.I.a. . . . */- 

Geography of Commerce, The 
By W. P. Butter, M.Com. 9 /- 

History of Commerce, The 

ByT. O. WmAAUS, M.A., F.B.HtatJ8.,F.B,EconB. 8/8 

Main Currents of Social and Industrial Change 
Since 1870 

8y T. O. WnxiAJ», M.A- .... N«t W- 



Geography and Hlatory— cootil. 

Principle* of Commercial HI»toi7 
By J. BnepHKKsoN, M.A., If.Oom., Z>.Sa. . . 

Rise of British Commercs, The 

By K. a. IiEwiH, n.A., and N. BnainoM . 
Statistical Atlas of ^e World, A 
By J. Stbphbksom. H.A^. M.Oom.. . . N«t 


ECONOMICS 

Dictionary of Economic and Banking Terms 

By W. J. WKSToy, M.A.. B.Bc., and A. ClUtw . 

Economics for Business Men 

By W. J. Weston, M.A., B^So. . . ■ <«•( 

Economics of Private Enterprise, The 

By J. H. Jones, M.A. ...... 

Economics of Production and Exchange 
By Jahbs HTKi'iiENsuN, M.A., H.Com., D.Sc. i and 

JauaNTON.- JtUkuix. , ^ ^ ^ ^ , 

Economics of the Import and Export Trade 

By Hjkoicu Naoaoka 

Economics of the Industrial System 
By U. A. SiLVEnMAN, B.A hat 

Economics of the Wholesale and Retail Trade 
By James Stephenson, M.A., M.Com., D. 80 . . , 

Elements of Political Economy 
By II. IIau., B.A. 

Exercises in Economics 
By A. B.L4tt.. M.3o. (Bcon.). Lh-V, . 

Guide to Economics 

By P. H. Spencer. D.Sc., LL.B. .... 

International Combines in Modem Industry 
By ALPfiED PLUHMEii, B.Litt., MJ^. (Eooii.), LL.D. Not 
International Organization 
By H. Yorke Redoks. LL.O. . . . Kei 

International Trade and Tariffs, An 
Introduction to 

By IL A. UOJWSON, B.Ck>in. (Load.) . . het 

Introduction to Business Economics 
By J. BrspnENSON, M.A., M.Coni., D,So, . . 
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Economtes — contd. * 

puc« 

New Britteh Industries in the Twentieth Guitury 

By AintiED Plujooeb. B.Utt.. M.8c. (Bctm.), A Ji.A. A. N*|. l»/- 

Substance oi Economics. The 

By H. A. SiLrERiiAM, B.A. (Boon.) . . 8/- 

Tourlst Industry, The By A. J. Norval . Not 18^ 

BANKING AND FINANCE 

Answers to Questions Set at the Examina- 
tions of the Institute of Bankers 

h Ph D.. Boon.. B.Oora. 

Foreign Exchange. Part t A l‘art II Each Net S/S 

Economioa. Part I Jjet ft/- 

Engliah Grammar anJ (kimpoeltiun. Part 1 . Net 8/8 

Part II . Net 6/- 

Balance Sheets : Explained, Analysed, and 
Classified 

By H. Kankk, B.8c.. A.S.A.A. . Net 7/8 

Balance Sheets j How to Read and Understand 
Them 

By Pmup Tovey. F.C.l.s Net 8/6 

Banker as a Lender, The 

By F. E. Hteeij! Net 6/- 

Bankers and the Property Statutes of 1925 

and 1926. By U. W. Jomrs , .Net 8/- 

Bankers* Credits. Ht w. F. Hpauxno . . Net 10/8 

Banker's Place in Commerce, The 

By W. F. SPaLDi.No Net 8/8 

Bankers’ Tests. By F, u. Stead . Net 10/8 

Banking for Advanced Students 

By Pkbcy O. H. W'oodrupp .... 7/8 

Bank Organization, Management, etc. 

By J. F. Davis, M.A.. D.l.it., DUB. (I.oml.) . Net 6/- 

BUIs, Bullion, and the London Money Market 

By W. K. Dike Net 6/- 

BUls of Exchange Acts, A Practical Exam- 
ination of the. By C. II. H Femnbll . Net 7/8 

Book of the Stock Exchange 

By F. B, AiutarTBOsa Net 10/8 

Capital Underwriting 

By David Pimrie. M.A., C.A. .... Neb 10/8 
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Baalcliig and Finaiioa— cwitd. 

DIcttonary of Banking. Br TnmwMt . Nat 
Dictlonory of ttaa Worid’a CaiTMiciea and 
Forei^ Excfaangaa 

Bjr W. F. 8 pau}»o 

Discount Market in London, The 
By B. W. OnBKNORAM 

Bconomica of the English Banking System 

By W. J. WiarroN, M.A., H-filc. Net 

English Banking Methods 
By L. Lb M. Mikty, Ph.D,, B^So.. B.Oom. Net 

English Composition and Banking GorrS' 
spondence 

By L. B. W. O. FuLLBROoK-LsooitTr. 11.0., B.A. 

Finance, Concise Dictionary of 

By W. CoixcM Bbooki Net 

Foreign Exchange and Foreign Bills in Theory 
and In Practice. By w. f. 8PA.t.niNa . Net 
Foreign Exchange : An Introductory Outline 

By H. C, P. Hoioatb. B.8c. (Boon.), Honour* Cert. 
A.I.B., etc. ,.••••• Net 

Foreign Exchange. A Manual of 

By H, B. Evrrr, FdUne of tke Irut. of BoMktn, etc. Net 

Foreign Exchange. A Primer of 
By W. P. apALOiNO ..... Net 
Foreign Exchange, Introduction to the 
Practice of 

By H. E. Bvitt. Fdlow of Uu InotituU of Btmkort Net 
Foreign Exchanges, Arithmetic and Practice 
of the. By A. Q. Suoo, Oerb. A.I.B. 

Foreign Trade, The Finance of 
By W. P. SpAU>tNo . . • • Net 

Functions of Money. By w. p. spAuwa . Net 
Investment, A Short History of 
By PanoT Ripuet ...... NeS 

London Money Market, The- 

By W. P, SpAUtiNO Net 

OrgUlization and Management of a Branch 
Bank. By F. J. Lbwcock .... Net 
Practical Banking By H. B. Brcrr . Net 

Practiml Branch Banking 

By A. FemtaeraB FaBoos 
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Baakiag mnd ^naiice— eontd. 

Principles of Currency, Qredit end Exchange 

Br WiLUAU A. Shaw, Liit.D. . NM 

Pro8cs from ShorC>Term Investment and 

How to BAake Them. By Colun BRooxa . Net M 
Property Investment 

By RaoiVAU) M. Lb«tbr .... Net 7/B 
Securities Clerk in a Branch Bank, The 
By P. J. UtwoocK, CTert. A.C.LS. . Net 7/B 

ThM^ and Practice of Finance, The 

By W. OoLUN Brookh ..... Net M/t 


INSURANCE 

Accident Risks, The Surveying of 

By J. B. Welso.n. F.C.I.I.. and PE.vMrirK J.W«>ot>«nor, 

A C.I.I. Net 5/- 

Actuarial Science, The Elements of 
By R. B. Ukdkrwooo. M.B.E.. P.I.A. . Net B/- 

Average Clauses and Fire-Loss Apportion- 
ments. By £. B. Uimnion. F.C.1.1. . . Net 8/6 

Building Construction, Plan Drawing, and 
Surveying in Relation to Fire Insurance 

By D. W Woon, M.B.E Not 8/- 

Gompound Interest, Principles of 
By H. H. Edwards ..... Net B/- 

Dictionary of Accident Insurance 
Edited by J. B. Wblson. IX.M., P.C.I.I.. F.C.l.M Net 90/- 

Fire Insurance, Dictionary of 

Edited by B. C. Reminuton. F.C.1.1., and Uerbebt U. 
Hubkbn. F.C.1.1. ...... .Not 86/- 

Fire Insurance, Principles and Practice of 

By F. OoDWiK Net 6/- 

Fire Insurance, The Law of 
By SANoroBD D. Cole. BarriaUr-at- Lav Net 8 /- 

Flre Policy Drafting and Endorsements 
By W. C. H. Dablbt . . Net 7/6 

Guide to Marine Insurance. By Henet Ebate Net 8/8 
How Shall I Insure ? By F. a. Cni.MRR . N^ 8/6 
Industrial Assurance Organization and Routine 
By &. Dimnaoe, P.I.A ., and T. HiuA, A.C.l.I. Net 7/6 
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'loMirance— cootd. 

Industrial Insurance Salesmansbip 

By Ajubert £. Satate mttd Obabum Tatiok . N«t 
Insurance Companies* Accounts 
By G* H. RoBmrraoN. A.C.IJI.. A.L.A.A. . Bet 
Insurance Companies* Investments 
By Haiu>ld B. RArxBe, F.l.A,, F.0.1.L ■ . Net 

Insurance Organization and Management 
By J. B. WsiiMN. LL.M.. F.C.l.l., P.O.I.H., and V. H. 
SUERBinr, F.l.A Net 

Insurance of Public Liability Risks 
By 8. V. Kirkpatrick, P.O.I.l. . Net 

Law and Practice as to Fidelity Guarantees 
By G. Kvank and K. U. Jorkm .... 
Law of Accident and Contingency Insurance 

By P. H. JoNER ...... Net 

Law of Negligence 

By J. B. Welbon, LL.M., F.C.l.l.. K.C.lJS. . Net 
Law Relating to Insurance Agents and Brokers 
By J. B. Wku»o?<. LL.M.. F.C.l.l.. F.(!.I.S. . Net 

Life Assurance from Proposal to Policy 
By 11. IfoHKisia Tayler. F.I.A., A.C.I.I.. end V. W. 
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L. Urwick, ftl.A. ...... Net 7/9 

Foundry Organization and Management 
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Modern Works Management 
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Problem Incentives in Industry, The 
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Business Organization and Routine 
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Management of an Enterprise 
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Running a Tearoom and Catering for Profit 
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What die PrMs Artist Should Know 
By JoBM R. TuBNSa Net 7/S 


SALESMANSHIP 


Administration of Marketing and Selling 
By Harold WarretiKAD, B.B,A., F.I.l.A. Net U/- 
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More Sales Through the Window 
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HOU-AND. B.A., of the Middle Temple, liarrieter-fd- Imw 
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lord and Tammt 

Bf B. BouaoAABO, .... N«i M 
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By A. J. Hcknoon-TayuOU. M.A., P.O.I.I. Net S/- 
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M 



. ai^ 


l«W— COBtd. 

lAw<if Trasttf The 
By OWMMUI W. KunoN, MJU, LUO. 
liqiildator** Index end Summary of the 
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Patanta for Inventiona 
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Preparation of Schemes and Orders under the 
Town and Country Planning Act 
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Settled Land Acts 
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Slater’s Bills, Cheques, and Notes 
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Tax Saving Deeds and the Finance Act, I93h 

By T. J. SoPHiAN, BarriaUMd- Law . . Net 6/0 
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Wills, A Complete Guide for Testators, 

Executors, and Trustees 
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WiUs, A Handbook on. By a. b. Coswat . Nh t/9 

ts 



REFERENCE BOOKS 

Annuity and Loan Redemption Tables 

By T. K. BrvnaitiH. F.C.A. mod Habolo DoiroHABTr, 

AJ.A . . N*t •/- 

Art of Conference, The 


By Franie WAiJMtft 

Net 

U/« 

Business Budgets and Budgetary Control 

By A. W, WiLLHMOKK. F.R.Ecooii. . 

Net 

10/« 

Business Charts 

By T. G. llosR. M.I.Meali.B. 

Net 

7/9 

Business Forecasting and Its Practical Appli- 
cation. By W. Wallack. M.Obm. (Bond.) . Net 

7/t 

Business Man’s Guide, Pitman’s 

Net 

«/- 

Business Statistics 

By H. W. Holuawp. O.B.E.. M.A., UJto., LL.D, 

Net 

»/e 

Business Terms, Phrases, etc. 

Net 

s/e 

Buying and Selling a Business 

By A. H. OofiWAr 

Net 

a/t 

Commercial Credits and Accounts Collection 

By CdthSert Grrio Net 

lOye 

Charting, Manual of 

Net 

•/- 

Commercial Self -Educator 

Edited by R. W. Uou.ai(D. O.B.E.. M A.. 

Throe Vole. ...... Net 


Commodities of Commerce 

By J. H. VANSTOffK. F.R.OJ 5 . 

Net 

e/- 

Course in Business Statistics 

By OHAIU4K8 H. Bayuas, B.C01D. (bond.) 

e 

s/e 

Documents of Commerce 

By F. JL WuxKAK, Oart. A.I.B. 

Net 

s/- 

Handbook of Commercial and Technical Educa- 
tion, Pitman’s 

Edited by Harold Dowkb .... Net 

M/- 

How to Grant Credit. By Odthbbrt Grrio 

N(A 

s/e 

How to Buy Timber (Including Plywood) 

By R. R. Rivers 

Net 

8/9 



Refermic* confd. 


How to Make a Speech 

By RicHAao JomraoH. M.A 

Mat 

S 1 

How to Run a Copying Office 

By G 1 AOT 8 C. Meivukr 

.Net 

«/- 

How to Speak Effectively 

By Charles Seymour. ..... 

Net 

7/6 

Human Psychology 

By Jdoson Rea Bcttuoi and TmotHWK FHAMi’is 
Karwoski Nat 

10/« 

Markets of London. By ctrnniRHT MAt'«mA> 

Net 

6^- 

Mercantile Terms and Abbreviations 


1/6 

Money Making in Stocks and Shares 

By Stdwet a. Mosklky .... 

Net 

7/6 

OflSre Desk EkMk, Pitman's 

Net 


Personal Psychology 

By Horuey Dainow. B.Sc 

Net 

6/- 

Public Speaking 

By Arcribaio Ciuwkurd. K.C. 

Net 

6/- 

Raw Materials of Commerce 

In 2 vola. Edited by J. U. VAVirrosK. F H (■ H 

Net 

86/- 

Simplified Statistics 

By Lbonakd .1. M01.MAN. U.Hc. (l.ond.) . 

Net 

8/6 

Speak in Public, How to 

By 0. F. Carr and F. E. Htkve.sh , 

Net 

8/6 

Statistics for Professional Students 

By R. L. A. Holhbs, B.Com 

Net 

6/- 

Statistics in Theory and Practice 

By L. R. OoSNOR, M.Sc. (Econ.J. IfarriMirr-al- I mw 

Net 

18/6 

Unit Trusts and How They Work 

By C. L. Rcwknukim. M.A.. and C. 0. Mkiirimar, 
A.C.A. 

Net 

7/6 


PITMAN *S ECONOMICS SERIES 

General Editor; Pbofissob J. U. Jokh*. M.A. 

A Primer of Economic Geography 

By L. W. Ltdb, M.A.. F.B.OB.. K.BJi.UB. . Not 4/- 

Britisb Economists 

By FaaMcis C. Hood. M.A. . . • . Nat C/6 

*7 



Pitmitt*# EctMMHiiica Seriea contit. 

BtwIneM FiMwcaathtd 


By J. H. RuMAMMOir. M.A,. Ph.D. . 

CuiTMicy and Banldnft 

e 

Not 

w 

By D. T. Jac*, M.A 

Ecofuimic Punctlona of tiie State 

• 

Not 


By R. H. SobTAO, H.A. ■ 

Finding Gwital for Bnaineae 

By DAn» Ftimn. M.A,. O.A. . 
IntemationAl Trade 

• 

Not 


• 

Not 

M 

By D. T. Jack, M.A. ... 

Metfaoda of Remuneration 

• 

Not 


By R. Wilson, M.A., B.Sa 

Overhead Goete 

S 

Not 

M 

By Stn Hbnbt N. Bctnbcbt. E.O.B. 
Production 

o 

Not 


* By Hcaairr Pbilus. M..A. (Osob' 
Sot^liem 

o 

Not 

if- 

By Robbbt Rioharos, M.A. . 

Truutpcft aod C&atfTttuticafioa* 

0 

Net 

e/6 

By K. Q. Pknclon, M.A.. Ph.D 

Value and Distribution 

» 

Net 

e/6 

By BuoniT Pbiuji’s, M.A. (Osont 

PITMAN’S “ART AND LIFE ’’ 

- Mot 

SERIES 

»/- 


(teMTsl Bdltori WRIGHT WATTS MILLBR, B.A., Londoo 
(Flnt CUw Honours), 11. Bd., Hnnofatester 


Art : An Introductton to Appreciation 


By Raymond Oozom, A.R.C.A. 

Net 

it- 

Books ; An Introduction to Reading 

Bv Wanar Watts Hiual B.A. {Lund.), M.Bd. 
(JlAQobooter) 

Not 

U- 

Boonomics : The Study of Wealth 

By A. L. QoaooN Maokat. M.Litt., M.A., M.Boon. 

Not 

Si- 

Films : The Way of the Cinema 

By AMiMutw Boobanan . 

Not 

if- 


Musk: An Introductton to Its Nature 
and Appreciation 

By W. TcainDt 

Tbeatn* The. By Mauxilm M<miaT 

le 


• Mot Sh 

* Mst 8/- 



FOREIGN LANGUAGES 


FRENCH 

Pra^nwl'v* Fmch Gmnniftr 

Bjr P. A. BbDOOOCK. MJL 

OomniArcial French Grantmar 
By P. W. M. DiULnot. M.A.. L.4i».L. 
Ptatich -English and Engllsh-Franch 
Gommerciai Dictionary 

By F. W. Smith 

Handbook to French Examinations 

By B. DOH4M1 Nmbkt. B.A.. Bom (Und.i 


. M 
. M 

N«» 7/f 

!/• 


GERMAN 

Commercial German Grammar, Pitman’s 

By J. Bithbix, M.A M 

German -English and English -German 
Gommerciai Dictionary 

By J. BtTHKix. M.A Na* H/- 

Gommercial Ck>rrespoodence in German. , g/s 


SPANISH 

Spanish Commercial Grammar 

fly O. A. Toubdano g/g 

Spanlsb-English and English-Spanish 
t}ommercial Dictionary 

By Q. K. Macdohau). F.I.U .... Nn 12/6 
Manual of Spanish Commercial Corresponde nc e 
By G. R. Macdonald, P.I.L. . • ... 4/6 

ITALIAN 

Italian Gommerciai Grammar 

By Lniai Rioci th 

Italian-English and Engiish-ltallan 
Commercial Dictionary 

By O. K. Macdonald, F.I.L. .... Mat Mi- 
Mercantile Gorreapondence, Engliah- Italian . §/- 

PORTUGUESE 

Portngneae-English and English -Portuguese 
Commercial Dictionary 

By P. W. Smith Net 16/- 

Meramtile Correspondence, English -Portu- 
gneae. g/g 


29 




PITMAN *8 SHORTHAWP 


New Gouree In Pitman** Sbortbaiid 
Pitman** Shorthand Instructor 
Pitman’s Shorthand Commercial Course 
Pitman’s Shorthand Rapid Course 
Shorter Coiirse in Pitman's Shorthand 
Shorthand Dictionary 


TYPEWRITING 


Pitman’s Commercial Typewriting 

Bj W. uui R. Waxjcsuct ... 

Pitman's Commercial Typewriting — Part 1 
By W. Mid E. Wai^ksucy ..... 

Pltmtu's Typewriter Manual 
Business Typewriting. By f. hbbu« 

Advanced Typewriting. By f. hebus 
Bos£aess Typewr/efog ia ii^h 

By Mas. K. 0. O'Brihm , 

Dictionary of TyTOwriting 

By H. Etberidok, ReviBed by Maxwbu. Crooeb And 
Prbdbrick Dawson, P.C.T..S 

Theory of Typewriting, The. ByFu)Ba.>icBLocitET. 

Put I (ofiiyi . 

One Hundred and One Exercises in Typewriting 
Being Fiiit Psd of ” lypewiiting, Touch and Tsbobur” 

By A. W, Young, P.I.P.8, {Hoooum), F.F.T.Com., ^ad 
Jbknv G. Vouwa, P.Inc.T.T. 

Typewriting in Legal Offices 

By WlxiPitKoHrNDs. F.I.P.8 .(B<nu}. A.C.TJ9< . 
Tyj^writlng : Touch and Tabular 
By A. W. end Jbmnt 0. Touse 

Typist’s Companion, The 

By If AXWBU. Crooks, .... 

Typist’s Desk Book 
By PBTXxn Datrsr sod B. !<. Pbanob 
Book of the Underwood Typewriter, The 

By MAXWBtiL CnooKS . . . ■ 

Book of die Remington Typewriter, The 
By Haxwbu. Ciooks 

SO 




N«t 

Net 


Net 


nucs 

S/tt 

4/e 

«/« 

i/- 

7/e 


e/- 

lye 

6 /- 

ih 

8/6 

8 /- 


6 /- 

6 /- 

8 /- 


8 /- 

*/* • 
«/- 
«/- 

S/e 

1/6 

8/e 



iueii 


Typewriting— -con td» 


Note* of Loosodo on Typewriting 

By Maswku. CnocHU {(«t 

Toucti Typewriting Exerctoee 

By T. J. SnHMU. P.C.TJ8.. PJ.PjS. . 


Shorthand'Typiat'e Seniftr Course, The 
By A. O. Mabmuox, B.Oom,, »&d Aqnss M. MnAM. B.A. 
Short Course in l^pewriting 
Bate hw Ihiid muon of ** Sew tesiM tai T^newittitae ” 

By Mm. Hmitii CLoroa, F.Inc,!J.T. (Hon.) 


Pitman's Keyboard Mastery Course 
Liy Maxwu. Cboou. Itto hook i« pmniiMMl for me 
with PiUnon't Oratnophon* Course of Ktyboani [n- 
atniHion. In I&tro po*k 4 to 


Pitman's Gramophone Course of Typewriter 
Keyboard Insrructloo 


Armn^tHl by MAXvnEU. Ciiooki* 

CompleU!, in strong omo, to(c«tlher Mrith one copy of 
Inatractioa Book. Comprising twslvs ) 0 -ia. raoordt 
(six discs) . Nm 


Typewriting Manuscript and Accuracy Tests 

By MA.xwrix CnootM 


•/- 

im 

€/- 

ih 


ut 


8 /B 


COMMON COMMODITIES AND CNDUSTRIBS 


P«ch book in ettnm Sro. I(lustrmte<l. 3t. nat 

In meh of ths tmndboolu in this si'rim n purt ictilsr product or 
industry is troated by an exMrt writer and practlosu mao ^ 
busincsM. Hoglnnlag with the life history of tho plant, or othsr 
natural product, ho follows Its development unUi it be^mss a 
oommercial commodity, and so on thrr>ugh tho various 4 >basos 
of its sals in ths market and its purcltase by tbu consuiijor 


Asbsaiaa (Sviuusai 

BimSi runs ths U. to ths Booh' 

aaUar {Yocho) 

Bsol sal Sho* latatcy Ths 

iHsaomo 

anUhSHbis As raiDwnu 
Oscgsls (Bannos) 


Osahs saO Witehas (Ovsirtosi 

OMhIas laiwey. Ths iFoomt 

CMhs aa4 ths Cloth Tnis (RinrTaat 

Ooai (Witsosi 

Oosl Tu (WskMsoi 

Ooffos — ftosi Orowat to Unwiiisi 
(Ksabu;). (ftevissil by PsuAM) 

Oooecsis tad SsthfsroM OosoMIs 

(TwsLvnaass) 


M 



Common CorftmodItteB and Industries— con td. 


CordAf* ud ComImc Bmb» uid 

nbrM (WlHiMIOL'ilK iutd Kll^UOVill 
OMtOO tpinOlDIH (VVaiiKI 
EnitravtDt <l<*ii<'Ki.LEiii 
ExplOtiVM. Kod«ni (l.Kvyi 
fan utd til* Ftt' Tr«d« 

Olan •nd 0U*» Maiial>clur« (M«ii 

lil^rN K Uv L M Asurn 

Hrn'KKw'iHT)! 

OtinM tad Ratiaf 

Jutc iBdiiftry. Th* luni 

KiIJioi'ID 
Linan (Moduk 

Looki and Liock Makins (lii"rTRii 
Meal lodnatry. The iVVuolu 
Paper f.V(Ai*inixi 
Pbotofraptiy 
Pottary (N<ikk aiKl 


Rabbar (HricreKs and Brcraitti 
Silk (H('K>rKRi 

Soap 

Sponxta «'KKA«wr.u.i 

Surar (Mabtcjkau) iHevtwd by 
Kahtick ) 

Sulphur and Solpbur Oeriyatiye* 

f A<;t>KN I 

Tea (liiHitTHiiN 

Textile Bleachinx iStkvem) 

Timber (Hi;i.ujck> 

Tin and the Tin Industry ^VluN'^Krl 
Tobacco (Ianskhi (Revieixl by 

KAtKWKATIIkR) 

Weavinit (r'uANKniiAw 

(Wool) (Mi’VTEB) llUvined by 

Kkrsmaw'i 

Wonted Industry. The (DuMvii.r.K 

IIM(I IVKH'^KAWI 


I'hf Joitowiriil ('oni/ilrtr VatnkHjxtv^ will be er*«/, jioul free, on 
(iliphriifiori ICiM i atiunai.. TKf'nMf'Ai„ Law, 

SnoimiASl) l'\)KKiaN LANUUAlJl'iS, AUT.-: and CUAtTS, AND 
OKNEIIALm 


Sit base PitmsD tt Sony. Ltd. Parker Street. Kinmway. London, W.C.2 


mot IN <i«(AT UKITAIN AT IKS l-irHkN PUS^i, SAT.I 
(D JJ14I 





